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TO THE READER. 



ESS 



XHE Work now offered to the Profession 
originated, and was, in a great measure, com- 
pleted, in a Course of Lectures to Pupils. 

The Lectures were delivered without any 
previous arrangement of the subject, or col- 
lection of authorities, and without the most 
distant intention of publication. 

These observations are offered as an apo- 
logy for the want of a more complete and 
systematic arrangement of the subject. 

istence, all of them containing inaccuracies 
committed in dictating the lectures, and many 
of them containing the errors and omissions 
of transcribers, are among the motives for 
offering the work to the Public with priority 
over the Essay on Estates, &c. 

The object in view dictated the order of the 
parts, and each head was discussed briefly, or 
in a more extended manner, as the duty of com- 
municating useful information to the pupils 
seemed to require. The different parts of the 
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work will, on this account, be found very 
unequal in extent of information. 

To have discussed every head fully would 
have extended the work to an inconvenient 
size. Instead of an Elementary Book, a diffuse 
Treatise would have been produced. The 
object was to give an outline, not to fill it up ; 
and to enlarge on those heads only which are 
most useful in practice, and on which least 
information, in a connected series of obser- 
vations, is to be found in other works. 
- Pupils in succession have . uniformly de- 
clared, and by their improvement have 
evinced, that this work has aided their studies 
more than any other book which has been put 
icto their hands. 

• It taught.them that practical knowledge/ 
and gave them that facility of analysis, and 
those results of experience, embodied in writ-' 
ipg, which, unfortunately for the Profession, 
are generally allowed to die with the possessor; , 
or which, if verbally delivered, without being 
committed to writing, are retained imperfectly, 
and. do not admit of examination, when their 
accuracy is to be brought to the test of 
practice. 

To instruct the solicitor in the mode of 
preparing his abstracts, and assist him in 
selecting its materials, is not the only object 
of this work. It aims at the higher and more 
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important end of inculcating First Principles ; 
of giving the rules, and teaching the reason* 
on which the practice is founded. The 
reader is elicited, by easy transitions, from the 
most simple propositions into the more ab- 
struse rules of Law. That labor which would 
deter any student who must i collect the .ma- 
terials for himself, from the pursuit of xeoondite 
and difficult points, is, it is? hoped* * rendered, 
by inductions, and gradual preparation iao 
simple and so easy, that th<e; preset woi&may 
be well used, as it is intended to be* as* Mrtfeuoi 
or grammar of the Raikls of Law respecting 
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Among his. own EupHa, a* leasts this twwtk 
has answered the design of itafitalhftiDiar 
beyond his expectations tad feci had jwdafilple 
experience of ks *iiibty. i . *. i irr^! hvl h,,. 

When it is considered >tba£ antlAbetrart is 
one of the first acts on whichajyaringlmaais 
required to employ his talentsi, or iknwciser?hi6 
industry, and thatnb one oanprdparfe>aJ draft 
from the, deeds or other documents *!>tf at/tide, 
without first abstracting, or selettinigand com- 
bining, the several parts, arranging /them *m 
paper, or on his mind, it will be obvious, that 
any guide to assist him in thiBMUodertaiing 
must, if it teach him the > best, or even in the 
absence of better assistance, a good mode of 
performing his task, be of great utility. 
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To carry the Student into a knowledge 
of the grounds and rudiments of Law, by 
teaching him, step by step, the Principles and 
the Reasons of the Practice ; and to lead him, 
while learning to prepare his abstract, into the 
more nice and difficult branches of the Pro- 
fession, was deemed an object justifying the 
labor of the undertaking, and the still more 
arduous work of publication. 

It is fully intended, and finally arranged, 
that this work should be completed in three 
volumes. 

It consists of one hundred Lectures, deli- 
vered in as many hoursr; each Lecture having 
occupied one hour. The reader may therefore, 
by the devotion of one hour in each of one 
hundred successive days, attain with ease the 
knowledge to be acquired from the perusal of 
this work. But though the work was dictated 
in one hundred hours, its revision, its cor- 
rection, and die reference to authorities, have 
occupied a much larger portion of time* 

Great, anxiety has been felt to render the 
work as accurate as circumstances would ad- 
mit But in a work of this nature, depending 
so materially on conclusions formed in practice, 
and often on an attempt to collect and reconcile 
the jarring and . discordant opinions of Prac- 
titioners,, and the fluctuating opinions 6( suc- 
cessive Judges, it would be the height of 
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presumption and absurdity to expect to be free 
from error, or to escape from just criticism. 

Were positive exemption from error re- 
quired from authors, bow few works would be 
proper for the eye of the Public ! The work 
is as correct as the Author could make in- 
consistently with his other pursuits; and he 
has availed himself of every -opportunity of 
detecting and correcting the errors into which 
he had fallen* 

Many of the propositions depend on prac- 
tice and opinion, and are not be relied on 
with confidence, but to be received with 
caution. When authorities are given, they are 
intended rather as the medium for further 
research, than as the foundation of the pro- 
position to which they are attached. 

In directing the studies of the reader, the 
author has given a reference to works of merit 
with every attention to justice and professional 
utility. He has referred to his own productions 
oftener than has* been pleasant to his feelings; 
and he has referred to them only because 
they most fully express the doctrines which 
he 'wished to inculcate ; and because the pre- 
sent work often fills up the chasm left in the 
preceding works; or becauste he wished to 
avoid repetition, and to render the several 
publications parts of one* And the same 
system, 
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The reader will observe that the Author has 
bestowed most labor on those parts which are 
connected with his first Essay. Thus titles, 
under Tenants in Tail, and for Life, are 
meant to be supplements to the Essay on 
the Quantity of Estates, rendering that work 
more extensively useful in practice. 

On the other hand, as the productions of" 
the Author's earliest studies were principally 
employed in collecting or in framing! the rules 
of construction, . and collecting the authorities 
under which estates in fee and in tail,. and for 
life and for years, are created, the observa- 
tioi)s on these topics, will, in the present work, 
be very concise. Utility has been the Author's 
object. His principal motive for the pub- 
lication is to assist the studies of others ; to 
supply to those whp from their circumstances 
in life cannot become pupils in a regular; 
course of reading, some of those advantages* 
which are to be derived from a scientific course 

■ » * 

of study, under the direction of those who 
devote a portion of their time to this rational 
and useful mode of assisting young men to 
become qualified to practise with honor and ' 
credit to themselves, and security and advan- - 
tage to the Public. 

To the Writer of these observations it is a . 
pleasing reflection, that his Pupils have been 
a source of gtfeat comfort, satisfaction, and ' 
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improvement to himself. In instructing them 
he has greatly extended the sphere of his own 
knowledge. The ardor and animation excited 
in communicating instruction to them have 
produced most of those works which the 
Profession have had, or are likely to have, 
from the Author- 
Without the duty of communicating in- 
formation to others, he would never have 
embodied into writing either the present 
Essay, or the three volumes already pub- 
lished of the Treatise on the Practice of 
Conveyancing. Such as these works are 
they are given to the Profession, as the means 
of assisting the studies of others, rather than 
as perfect works ; as the foundation for future 
and more extensive research, than as com- 
plete treatises. 

To candid and liberal communications, 
suggesting errors/ or questioning the accuracy 
of any of the propositions,' the author will 
pay every deference and attention. He will 
be more ready to correct any errors, (and he 
is prepared to expect that there are many,) 
flu* to perri* in them; ' 

In the third volume, an index to the cases, 
and to the principal points, and a table of 
errata, &c. will be added. 
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ON TITLES. 



^IltTHEN land, or other property, which 
* does not pass by mere delivery, but is 
held by > a title, depending on documental evi- 
dence, is sold, it is the duty of the solicitor for the 
vendor to prepare an abstract of the title ; and 
of the solicitor for the purchaser to compare the 
abstract with the deeds, wills, &c, and to call 
for evidence of- the facts which are stated 
as relevant to the. title ; and to take care that 
the abstract contains a correct and faithful 
statement of all circumstances disclosed by the 
deeds, wills, &'c, or depending on extraneous 
facts, as marriages, burials, baptisms, possession, 
descents, disseisins, and the like, and which are 
material to the title. 

The general practice is to produce the deeds, 
&c. to the purchaser's solicitor, at the office of 
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2 ON TITLES : 

the vendor's solicitor. But wherever the docu- 
ments of title are, the purchaser must procure 
some person on his behalf, to compare the ab- 
stract with the evidence of title. 

When the abstract is thus prepared, and if 
necessary, corrected, it is generally submitted 
to the conveyancer or counsel. Few solicitors 
take on themselves the heavy responsibility of 
advising on a title, if implicated with any 
nicety, or giving occasion to any question of 
difficulty. 

Indeed it is a subject of surprise that more 
titles, accepted under the advice of solicitors, 
do not prove defective, when the most expe- 
rienced and skilful conveyancers, and learned 
practitioners, have such arduous duties to 
perforip. 

No one can comprehend the labour which 
a conveyancer must undergo, unless \ie has 
had actual experience or observation of the 
difficulties to which he is exposed, of collecting 
and combining fycts, expounding intention, and 
applying abstruse rules of law. 

The conveyancer, of all the other lawyers, is 
in a situation to be most severely oppressed by 
labour and by difficulty ; and ought to be 
as learned, perhaps considering his duties, more 
learned in the law, than thq members who aie 
engaged in any of the other departments of the 
profession. 

It is his province to consider the title, to 
advise on the abstract ; to point out the defects, 
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if any, which exist in the evidence of the title, 
and the doubts which arise on the construction 
or the sufficiency of any of the deeds or wills, or 
the doubts in which the law, as it applies to the 
facts, or the language of the instruments of title, 
is involved ; also the means by which these de- 
fects may be supplied, or those doubts may be 
removed; also on the mode of conveyance 
proper to be adopted in order to complete a 
title in the purchaser. 

The observations to be made respecting the 
form of abstracts, and even the commence- 
ment of the evidence of title, may with pro- 
priety be extended to transactions between 
mortgagor and mortgagee ; though the convey- 
ancer will be governed in his conclusions by 
some rules applicable to vendors and purchasers 
which do not apply with equal force to mort- 
gagors and mortgagees. 

In treating of abstracts of title it will be 
proper to consider, 

1st, The circumstances necessary to be re- 
garded in preparing the abstract, and the cau- 
tions to be observed in comparing the abstract 
with the title deeds, &c. 

£dly, The points to which attention is, in a 
more especial manner, to be paid, in considering 
and advising on the state of the title. 

Under the first head are to be discussed, 

1st, The commencement of the evidence of the 
title, in other words, the time from which the 
abstract of title should take its commencement. 

b 2 
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2dly, The form in which the abstract should 
appear; and 

3dly, The circumstances which should be 
stated in explanation of the abstract* 

In general a head or title is given to the ab- . 
dracL It should be so far full and explicit as 
to show whose title is to be considered ; and 
what is the general description or class of pro* 
perty to which the attention of the person wjio 
is to peruse the abstract, is to be directed. 

Few things are more distressing than to wade 
through a long abstract; to combine its parts, 
select the distinctions which different parts re* 
quire ; and in the sequel to discover that nine 
tenth parts of the labour which has been em- 
ployed has been useless, and has distracted the 
mind to no purpoe. 

On long abstracts it would be useful to give 
a list of the dates of the deeds in chronological 
order, and to show by proper references the pages 
in which the material deeds, wills, &c. are to be 
found. 

An arrangement of dates artfully made, may 
lead to great difficulties, and sometimes to very 
erroneous conclusions. 

If a summary or abridgement of the title 
were also added, so as to give a general review 
of the substance of the title, the facility of pe- 
rusing the abstract would be increased. Such 
summary, however, should never be attempted, 
except by a person who can rely on his skill to 
give the contents with accuracy. A wrong 
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impression once communicated, is not easily 
effaced ; and may mislead, especially those who 
are liable to various interruptions during the 
perusal of a long abstract. 

All these topics will be more fully discussed 
under the proper heads. 

1st, Of the time from which the abstract of title 
should take its commencement. 

The general practice is to take the com- 
mencement of the title, so as to show the state 
of the evidence for a period of sixty years at 
least ; and as often as circumstances will permit 
this should be done. Jn^JfePzSJ-- 

In many cases it is material to carry back the 
title even to a more remote period. 

This is particularly important when the first 
deed in the abstract is a recovery deed, or some 
other deed founded on a prior instrument, as an 
appointment, &c. in execution of a power; 
and also in the case of advowsons ; and of heirs 
deriving their descents from a remote ancestor, 
as the first purchaser ; also in titles derived under 
grants from the crown, &c. &c. but even in the 
instance of grants from the crown, a vendor is 
not under an obligation to show the interme- 
diate deeds, &c. between the grant, and that 
period at which, by the ordinary rules of prac- 
tice, the evidence of his title would commence. 

So when a settlement is made in pursuance of 
articles, great anxiety is properly displayed, to 

b S 
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obtain an inspection of the articles themselves, 
that the purchaser may be satisfied that the 
settlement is a due performance of the articles ; 
and this anxiety increases in proportion as there 
is reason to suspect that a larger interest has 
been obtained under the. settlement, by the pa- 
rents, or one of them, than the articles warranted ; 
or when the settlement manifestly betrays the 
absence of professional skill in preparing the 
limitations of the settlement. Also when an ap- 
point merit is made in exercise of a power* there 
is a like desire to have an abstract of the deed 
which created the power ; more especially if 
there be not any recital, or there is a very short 
and, apparently, defective recital of the power. 
And when the seller's solicitor does not state 
in the abstract, the deed containing the power 
under which the appointment was made, or the 
deed or will by which the intail was created, 
the purchaser's solicitor or counsel should, by 
every means, endeavour to trace the commence- 
ment of the title to its source, by ascertaining 
the creation of the estate tail, or the power ; and 
as often as there is ground to suspect conceal- 
ment, or suppression of material deeds, &c. a 
bill should be filed in equity for a discovery of 
f w the deeds; or, if a suit be depending, the pro- 



eduction of the deeds may be enforced under the 
usual order, that the vendor shall produce all 
deeds on oath, &c. . 

Interrogatories may also be exhibited in the fid** 
masters office, for the discovery of deeds, Sec. ' 
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on showing a ground, which raises a suspicion ' 
of suppression at cfoncealmefit. 

By established practice, it is no longer* an ob- 
jection to a title under a recovery deed made 
upwards of sixty years since, that the creation 
of the estate tail cannot, in point of fact, be 

shown. Su: SiL^cL Vf? ^£48^~-~^£- *sJZ»*U£ /%*.**-> e^fc/^^r 

And although it be the safe and correct prac- 
tice, that a person who is tenant in tail with 
reversion or remainder in fee by descent, should 
suffer a common recovery, that the title may be 
independent of the reversion or remainder in 
fee, &n& consequently of the charges affecting 
that estate, y$t without showing some existing en- 
cumbrance, it is not an available objection, that 
the title depends on a fine with proclamations, 
by which the estate tail has been barred, and 
the ownership under the estate tail merged in 
the remainder or reversion, so that the charges 
and encumbrances, if any, affecting the rever- 
sion or remainder wotild be accelerated. Jt<^LT*T zp/~j^£f 

In general appointihents contain a full recital 'j ^/ JLf^m iff 
of the power updef which they are made ; and 
recovery deeds contain a history of the creation 
of the estate tail ; and this recital is, in reference 
to ancient deeds, generally, and by experienced 
men, treated as satisfactory on the point of the 
existence of the power, and of the creation of 
the intail, and of the mode in which the power 
was to be executed, and the circumstances and 
ceremonies which were to attend the execution. 

b 4 
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But inaccuracies in a deed or will, betraying 
the want of professional knowledge in the person 
preparing the instrument, lead to an inquiry for 
an inspection of the deed containing the power, 
&c. &c. 

The habit which prevails among conveyancers 
of inquiring for the deed or will, by which the 
estate tail is created, renders it prudent in most 
cases in preparing recovery deeds, to show the 
creation of the estate tail, and the existence of 
the right to suffer a recovery. 

There are cases, however, in which it would, 
in preparing such a deed, &c. be injudicious to 
disclose the creation of the estate tail. 

This observation applies, when it is doubtful, 
whether the party is tenant for life, or in tail; or 
when the disclosure of the intail would lead to 
other information, which it is better to keep out 
of view. 

The creation of the power under which an 
appointment is made should also be shown 
in every deed, or will, operating as an ap- 
pointment; and the circumstances required 
to the valid exercise of the power should be 
stated, as far as they are material to the ope- 
ration of the deed, or will, made in exercise of Jy£~ &f ' 
the power. 

When the power is in perplexed language, the 
power should be recited totidem tei'bis. 

But in cases in which it is doubtful whether 
the power would be a good root or foundation 
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for a title, it is, in preparing deeds, expedient to 
pass over the power without any recital thereof, t 
or reference to, any power in particular. 

Also, when the title depends on a settlement 
made in favor of a wife a* tenant in tail, the 
state of the prior title should be shown, that it 
may appear, as often as it can be material to the 
subsequent deduction of the title, whether the 
wife is the settlor, or she took an estate tail, 
ex provisione viri. 

This however is material only when the title 
would otherwise, apparently, depend on some act 
done by the wife alone, while sole, or with a 
second husband, for the purpose of barring the 
intail ; and which would be ineffectual, in con- 
sequence of the statute of Henry VII. if she 
had been tenant of an estate tail, ex provisione 
viri. 

Prima facie lands settled by the husband 
V~ and wife by fine, are considered as the inheritance 

of the wife. 

This presumption however cannot be relied 
on by the conveyancer, when the fact can be 
ascertained. 

Also, as often as an abstract commences with 
a settlement, made in pursuance of articles, or 
under a trust, the articles, especially if entered 
into, and executed previous to the marriage ; or the 
deed creating the trust ; should be abstracted as 
far as they are material ; and if they are omitted 
by the vendor's solicitor out of the abstract, this 
omission should be supplied, as far as it shall be 



) 



10 ON TITLES ! . 

feasible, at the instance of the solicitor for the 
purchaser. 

And if the articles or deed creating the trust 
cannot be found, the recitals of the articles, 
and of the trusts on which the settlement is 
founded, should be stated fully, as far as they 
are introduced into the settlement, and are 
material to the title. 

After acquiescence in the settlement for a long 
series of years, recitals are frequently deemed 
sufficient evidence of the contents of the articles. 

But if, as sometimes happens, the settle- 
ment is made in pursuance of the articles or 
trusts, and merely with reference to them, with- 
out stating the particulars of the articles, or the 
trusts, on which the settlement is founded, the 
conveyancer will be driven to the necessity of 
considering whether the settlement is such as 
the nature of the case seems to have required. 
And in settlements made in pursuance of mar-* 
riage articles, as often as the words, " Heirs of 
the body" are used in the settlement, as words 
of limitation to give an estate tail to both or 
one of the parents, especially the husband, this 
difficulty presents itself with great force, since 
it is likely that this expression was used in the 
articles or trusts, as words of purchase descrip- 
tive of the children of the marriage. 

On settlements made in pursuance of articles 
a very useful note, for which the autho* is in- 
debted to the friendship of Mr. Watkins, when 
living, will be added in its proper place, li^c/i/tf 



COMMENCEMENT OP ABSTRACT, 11 

Also, as often as a title is for a term of years, 
the creation of the term should be shown from 
the original deed or will, if it be in existence ; 
or if the deed creating the term be lost, the 
creation of the term should be stated from the 
recitals, as found in the more ancient deeds ; 
and there should be a rigid adherence to the 
language of such recital. 

A title has oftentimes been treated as de- 
fective, because the deed creating the term could 
not be found ; but it has always appeared to the 
writer of these observations, that a title depend-* 
ing on a term for years created at a distant 
period, may be good, notwithstanding the loss 
of the deed creating the term. 

The following observations present themselves 
on this point : 

Though it be true, that the deed creating a 
term is material to the title, and is the evidence 
on which a purchaser can best rely, yet a title 
under a very long term of years, which has been 
created for sixty years at least, appears to be 
marketable without evidence of the creation of 
the term, since against all persons, except the 
lessor, or those who claim the reversion or re- 
mainder under him, the recitals are evidence of 
the state of the title ; and the lessor, or those 
who claim under him, cannot by any means, 
after sixty years, recover the lands without proof 
of an actual seisin within that period* To show 
the seisin, they must adduce evidence of the 
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tenancy ; and, in adducing such evidence, unless 
in very particular circumstances, (as where a 
rent is reserved,) they must support the title 
under the term; and in several instances, titles 
have been approved by gentlemen of distin- 
guished eminence, although there was not any 
evidence of the creation of the term except by 
recital. Mr. Booth treated the want of an ori- 
ginal lease creating a term even of a modern 
date, as a ground only for caution, and not as 
an absolute defect of title. And though the 
recital is not evidence as a recital, yet the recital 
with possession under it, and agreeable to the 
same, would be admitted as evidence, for the 
same reason that, for want of other evidence, an 
ancient abstract, a copy, &c. would be admitted. 

An abstract of title to leasehold property 
should commence with the original lease, and 
all subsequent assignments should, in general 
be abstracted. 

It should contain the like evidence of deaths, 
payment of charges, &c. as an abstract of the 
title to a freehold estate. 

Where the estate is a leasehold for years, and 
has been recently and specifically bequeathed, 
, and the legatee is the vendor, without the con- 
currence of the' executors, proof must be given 
of the assent of the executors to the bequest. 

Where the estate passes by a will, or letters 
of administration, it must be shown that the 
will was proved in, or that the administration 
was granted by, the prerogative or other court, 
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having jurisdiction ovef the place in which ; the 
lands are situate. 

In preparing abstracts of title to leasehold 
property under building leases^ or beneficial 
leases for short terms of years, the evidence of 
the title generally commences with the indenture 
of lease by which the term was created. 

But as to titles depending on building leases, 
the practice has for a long time been to require 
the production of evidence of the title of the 
person by whom the lease was granted. 

And if the lease,, was made under a power or 
a trust 9 it was always the practice to require 
that the power or the trust should be abstracted, 
as the means of showing that the lease was war- 
ranted by the power or the trust. JTJvf- f y- 

It was formerly a point on which there ex- 
isted a difference of opinion, whether the pur- 
chaser of the benefit of a lease could require "" 
an abstract of the title of the lessor. Ji*- SnfVl Tuo^^ 
: In modern practice the right is generally pre- 
cluded by one of the articles of sale. 

The question of right can arise only in the 
absence of stipulation. 

It has recently been decided, that a person 
who contracts for a lease, to be made by a per- 
son who holds under a leaseholder, has a right 
to an abstract, disclosing the title of the free- 
holder by whom the original lease was granted. Suf/** *'#*>***• 

This is in principle a decision, that the person ' " ' 
who contracts for a leasehold interest is, in the 
absence of stipulation, entitled to know the state 



14 on titles: 

of the freehold title out of which the lease is 
derived. 

So where there was a contract for the sale of 
an existing and a reversionary lease, specific 
performance was withheld for want of the pro- 
duction of the title of the lessors. — Deverall v. 
Lord Bolton, 18 Vesey 505, 

Lessors are become very cautious how they 
produce the evidence of their title ; and unless 
they have covenanted to produce the deeds, there 
does not appear to be any means to compel them, 
otherwise than as between litigating parties in 
a court of law by means of a subpoena duces 
tecum, Sec. 

In the case of leases by Hospitals, Bishops, 
Ecclesiastical Per sons ,and Ecclesiastical Corpora* 
turns, Sec. who have an unalienable estate as to 
the inheritance, and who have a particular power 
of leasing under Acts of Parliament ; and also as 
to corporations (such as the city of London) who . 
have notoriously been the owners for a long 
series of years ; the invariable practice is not to 
require any evidence of title beyond that of the 
lessee* \ 

Bnt leases from these ecclesiastical bodies and 
other corporations, and even individuals, are 
frequently obtained under a tenant right ; namely, 
a fevour to the former tenant, as a continuance 
or an enlargement of his interest. 

Am to leases under enabling statutes, care 
should be taken to see that the former leases 
have bees duly surrendered by the persons who, 

*/t/-£*>K~**>-*f* Jfefa &-+, tUOS ~jb*,. &JDOLL rfS3~J&L. 
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in point of estate, were competent to make the 
surrender, and that the lease does, in all its cir- 
cumstances, pursue the power under which it was 
made. 

In order to see that the former leases were 
duly surrendered, the legal title is to be traced 
without any regard to the equitable ownership. 
Many titles are defective in this particular. 
Indeed few will bear strict investigation. When 
they are good, it is more from chance or the 
lapse of time, than from caution. Suppose there 
are three leases in succession for forty years on 
different renewals made by different deans, &c. 
The second lease might be granted without a 
surrender, actual or virtual, before the first lease 
was expired, and before the commencement of 
the last year of that lease. Thus this lease would 
not be good under the statute of Henry VIII. 
since it was not either surrendered or expired 
within one 'year : and the third lease might be 
granted after the expiration of the first lease, 
but during the second lease. The third lease, 
without a surrender of the second lease, would be 
good, only on the ground that the second lease 
was or had become void. 

On this point some observations will be found 
in that part of these notes which shows the duty 
of the conveyancer. jZTJ^T/^ //- 

Leases of this description are frequently the 
subject of settlements, and the renewals are 
obtained under that preference to the former 
tenants, which in courts of equity is denominated 
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the tenant right ; and as often as the lease is 
obtained under a tenant right, the state of the 
title should be shown during the last sixty years, 
so that it may appear that the title is good in 
equity > as well as at law, and not affected by 
any trust founded on the tenant right. 

At least the purchaser must trace the title 
through each successive owner, as far as he has 
notie of any trust. 

Any reference to former settlements by means 
of a surrender, or through the existing lease, will 
lead to an inquiry, and be constructive notice of 
all encumbrances falling within the scope of the 
inquiry suggested by tins notice. JTJ^/C^/^.jT^'.^^ ^4^ 

It would greatly relieve titles of this descrip- 
tion that the new lease should be made altogether 
independently of, and without any reference to, 
the title under the former leases. 

Of course the surrender of the former leases, 
should not form a part of the express consider- 
ation of the new lease. 

As often as it may be practicable, the abstract 
of title to freehold lands should commence with 
the deeds of conveyance to a person who was 
the first purchaser. 

Such conveyance would afford a strong pre- 
sumption that the title was considered good at 
that time; and that the person by whom the 
conveyance was made was the absolute owner 
in fee simple. And possession for the last sixty 
years under that conveyance, renders the pre- 
sumption in favour of the title so strong, that 
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no one ever thinks it necessary to inquire for 
farther evidence, except under particular cir- 
cumstances, as rumour of a threatened claim, or 
actual knowledge from other deeds that there 
is a latent defect of the title. 

And it frequently occurs to conveyancers in 
extensive practice, to know that the title, as 
represented by the abstract, does not disclose 
all the material information which ought to be 
stated : and though they will not, unless a fraud 
be practising, give any intimation of their know-* 
ledge, they will be firm in pressing for further 
evidence. 

When the title cannot be taken up with a pur- 
chase deed, the next best instrument on which 
to found its commencement, is a will, or some 
settlement, made by a person acting as the abso- 
lute owner of the fee simple. This document, 
with possession, consistent with the evidence of 
the title, furnishes the like presumption of a 
good title. And the presumption is greatly 
strengthened, if there has been a frequent change 
of ownership, without any adverse claim. 

When a vendor has very ancient deeds, there 
is frequently a difficulty on the part of his soli- 
citor in deciding whether all the deeds should 
be abstracted. 

To abstract all the deeds is, in many cases, 
to invite tedious inquiries and long discussions, 
which would answer no useful purpose to the 
purchaser. A discretion ought to be exercised 
on this point. 
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No substantial defect in the title ought to be? 
-concealed by withholding the knowledge of the 
deeds, wjiich may give a different complexion 
to the title. 

On the other hand, it cannot be expected that 
6n mere matters of form, a vendor should fur- 
nish the means of enabling a reluctant or over 
cautious purchaser, or those professional men 
who are more nice than wige, to treat the title as 

■ 

difficult or doubtful ; when no one, acting with 
& sound discretion, would view it as attended 
with either difficulty or doubt. 

It must not however be forgotten, that many 
titles which are by the abstract, made to appear 
as if they were good and free from all questions, 
are, in point of law, defective, if the facts which 
the title involves were fully disclosed ; since there 
may be dormant titles under old intails, re-JU£+24? 
mainders, &c. On the other hand, by a sup- 
pression of material deeds, the heir of a family 
has frequently been able to show a title in him- 
self as* the rightful or absolute owner, while he 
had only a limited interest as a base fee, or he 
, was not the heir to the first purchaser. 
Suppose, for instance, a man seised ex parte 
maternd, to have made a settlement at the dis- 
tance of sixty years, and to have limited the 
ultimate use to his right heirs ; the limitation 
in favour of his right heirs would be his old use ; 
and the fee would have been descendible to his 
heirs on the part of the maternal ancestor, the 
first purchaser. 



. *-» 
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< Collecting the title from the settlement, 
without knowledge of the descent, the settler • 
would be treated as seised in fee as the first 
purchaser, and consequently a title derived 
under the paternal heir could not be questioned ; 
without knowing the state of the title in the 
settler ; while the title really would be in the 
maternal heir. 

. So if a will or other instrument, dated at the 
distance of about sixty years, and constituting 
the root of the title, give all the messuages, &c* 
purchased of a particular person ; it is usual, if, 
practicable, to show the purchase deeds, to make 
out the application of the language of the deed 
or will to the parcels. 

. Howeyer, enjoyment for sixty years under the 
gift in the deed or will, would be presumptive 
evidence, sufficient to render the title market- 
able, since possession would prove primd facie* 
that the lands thus held were derived under thia 
purchase. 

Other like cases may call for a like exten- 
sion of the evidence of the title ; more espe- 
cially when the deeds, &c. are applicable to a 
reversionary interest, and the same has neve? 
fallen into possession, or has fallen into possess ty** **/' 
sion within a recent period. 

And the knowledge and fullest experience 

that suppressions take place, and that titles are 

manufactured, to make them subservient to th$ 

interests of the parties, conveyancers frequently 

iecuri the imputation of making inquiries, whiplj 

c % 
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are deemed irrelevant, while these inquiries arc 
suggested by the experience they have. derived 
from practice. 

Sometimes the first deed in the abstract is of 
a date falling within the period of sixty years : 
But the history of the title is traced through a 
period of that duration, by showing, either from •^ j^ 
the recitals, or from a detail of the title in the 7 
description of the parcels, or from the assess- 
ments to the land tax, &c, that the ownership 
on which the title depends, commenced upwards 
of sixty years since ; and this, in general, is 
deemed satisfactory ; especially after an inquiry 
for wills, settlements, &c. as far as that inquiry 
can reasonably be prosecuted. 

Different circumsrtances however impose the 
necessity of different degrees of caution. 

That a large estate has been subdivided JiJ^ 2ty- 
among many purchasers, at the distance of -•" 
thirty or forty years, removes the suspicion of 
concealment ; and accounts, in the roost satis- 
factory manner, for the absence of the more 
early deeds. 

The general rule is to take up the commence-' 
ment of the title from a period of sixty years, 
or from the last purchase deed, or the last settle- 
ment prior to that period. 

But the purchaser has a right, if he think fit, 
to require that the abstract should state all the 
deeds, wills, &c. in the possession or power of 
the seller; and, as may be collected from a 
former observation, there are many instance* 
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in which a title appearing regular during the 
period of sixty years, would assume a very dif- 
ferent complexion, and furnish a very different 
conclusion if it were investigated for a. fur the* 
period. 

The case which gave rise to Goodright r# 
Forrester*, particularly illustrates this propo- w 
sition : and it is observable, that though sixty 
years possession, under a seisin in fee, is a bar to 
the remedy by a writ of right, a title may, in 
point of law, remain defective after a period 
however indefinite. For instance, if successive 
estates tail be created, with remainder in fee, 
the title may , under fines and nonclaim, or the 
statutes of limitation, be good as against one or 
more of the tenants in tail,, and be defective as / . ^ . 
to the more remote estates. / 

For each tenant in tail and his issue, and also 
the owner of the remainder or reversion in fee, 
will be allowed a period of twenty years from 
the determination of the prior estate for the 
purpose of asserting his title ; and if the right 
first commence in an infant, married woman, 
person beyond the sea, non compos, or in prison, 
each person labouring under such disabilities^ 
and being the person to whom, the right first 
accrues, will have a further period of ten years 
to njake his claim. See the statute 21 James I, 
cap. 16, §2. 

These observations, as they refer to time, apply 
to a case in which no fine with proclamations* 

• 1 Taunton, p, 585* 

C3 
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capable of operation under the statutes of noli* 
claim, has been levied ; for when a fine with 
proclamations has been levied, the claim must 
be made within five years from the time wheii 
the right accrues, or the time at which the dis* 
abilities cease. 

Hence, in a case involving the common mis- 
fake of levying a fine, when a common recovery 
\vas the proper and only available assurance, 
the title becomes involved in great difficulty, 
fend at least requires many, and in some in- 
stances, very expensive inquiries and investi- 
gation, to prove a title to the entire fee simple: 
and in many instances no title can be obtained 
to more than a base or determinable fee ; or, at 
least, the title to any greater interest cannot be 
relied on as clearly acquired : or if there be a 
fee simple in the vendor, his title to that estate 
commenced under a discontinuance, or a disseisin, 
knd has left, in other persons, rights or titles of 
entry or of action not yet effectually or indis- 
putably barred. 

Also when a title is derived by descent // ^. 
through successive ancestors, it is sometimes ' ' 
(as may be collected from a former observation) 
necessary to go back for a period exceeding 
sixty years for the purpose of ascertaining the 
first purchaser ; since the descent may be ma- 
terially varied, in this respect, by the actual, 
when compared with the presumable, state of 
the title; Indeed, a vendor, deriving his title 
under or through a maternal ancestor, cannot 
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make out the evidence of that title, without 
showing seisin in the maternal ancestor. 

The like observations apply to instances in 
which there are not any title deeds whatever. 

In a case of this sort the title depended on 
successive descents. An objection was taken 
to the title on the ground that there were mere 
descents and no deeds. 

It was the better opinion, that the want of 
deeds did not afford any objection to the title ; 
^^ yvbut the conveyancers who were cpnsulted would 
* not be satisfied with the title as strictly mar- 

ketable. They advised that the seller ought to 
make an abatement of one third part of the 
purchase money, on account of the risk to 
which the title was exposed ; and the difficulty 
which would attend the same when carried to 
market : and such abatement was made accord- 
ingly* 

In a subsequent case, a gentleman who was 

the purchaser, resisted specific performance, 
on the ground that the title rested merely on 
possession, without any deeds carrying on 
the evidence of title. A suit was instituted in 
(Chancery. The report and the decision were in 
favour of the title, and specific performance was 
decreed against the purchaser. 

Were the rule different, a title depending on 
successive descents through many generations, 
would be the worst of titles to carry to market, 
while in intendment of law it is deemed the 
safest of titles. 

c 4 
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When the land lies in a register county the 
title is relieved from difficulties of this nature : 
and this is one of the many advantages to a ven- 
dor attending the registry of deeds in counties 
which have a register : for as no will, settle- 
ment, &c. would have appeared on the register, 
the purchaser's suspicions would not have arisen, 
nor could his objections have been sustained ; 
since a deed or will not registered is not bind- 
ing at law against a purchaser with or without 
notice : and even in equity is not of any avail 
against a purchaser for a valuable consideration* 
without notice. To the purchaser there is the 
further advantage from a register, that he ob- 
tains a clue to all deeds, wills, &c. affecting the 
property. 

Great however as are the advantages of a 
fegister in some cases, yet the advantages are 
more than counterbalanced by the inconve- 
niences to which they give rise ; from the diffi- 
culty of investigating titles, or of answering the 
doubts which a register often suggests ; thus 
leading to useless and inconvenient researches. 

In the instance of the purchase without any ~^ jsT 
title deeds, various precautions were taken to 
guard against the possibility of latent intails 
and other encumbrances. A common recovery 
was suffered by the vendor, with a view to bar 
his estate tail, if any, and all remainders expec- 
tant on the same. A feoffment was made by 
him and his brothers and sisters, and a fine 
levied with proclamations by them and the 
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Vendor, for the purpose of establishing the title 
through the medium of the statutes of nonclaini 
on fines, and to bar dormant intails not within 
the scope and operation of the recovery. The 
deeds also stated by recitals the reason of these 
several assurances ; avering that there were not 
any settlements or wills in the knowledge of 
any of the parties. * 

There was also a separate conveyance by 
lease and release from the vendor to the pur- 
chaser, with covenants for the title generally, 
as against all persons. 

As often as there is an attendant term, which 
was created upwards of sixty years since, the 
abstract ought to state the deed or will creating 
the term : and it is the practice, though this 
practice is attended with a heavy expense, and 
certainly is in many cases very unjustifiable, 
to deduce the title through the intermediate Ap* %i* 
period. 

No part of practice stands more in need 6f 
reform, than that which calls for such an expen- 
diture. 

If a title under the term for years be shown 
during a period of thirty or forty years, how 
can any defect in the title to the term well 
exist ? The only instance of such defect which 
has ever occurred, is when the term vested in a 
person who is dead, and no representation to 
that person has been made out; so that there 
has been a dormant title without an adverse 
possession. - 
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. Generally speaking, the courts will presume 
the existence and the regularity of mesne asr 
signments. [2 Black. Reports, 1228.] 

Frequently the original deed creating the 
term is not in the custody of the present owner 
of the property which is sold. Under these 
circumstances the creation of the term does, in 
general, appear for the first time from the recital 
in some subsequent deed. 
. With a view however to the arrangement of 
the evidence of the title, and rendering the 
same more simple and intelligible, and also to 
display the skill of the person by whom the 
abstract is prepared, it would be more correct 
to state the creation of the term in the order of 
its date, and in this mode, viz. ; 1st Aprils 1700, 
It appears in the recital of the deed of the 
day °f afterwards abstracted, that, $c. 

[here show the creation of the term]. 

Afterwards, in abstracting the deed which 
contains the recital, it will be sufficient to refer 
to that recital in these or the like terms : 

After recking the Indenture of the 1st day of 
April 1700, already noticed p. by which 

the term of years was created, $c. 

This observation is equally applicable to the 
deduction of the title in its subsequent stages* 
Some further observations on this head will 
be offered in considering the subject of the 
arrangements proper to be made in abstracting 
the evidence of the title. 

When the earliest deeds of which the vendor 
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has the possession are dated within the period 
of sixty years, and he relies on the possession of 
some ancestor, or of the testator himself, or of a 
former owner, as completing the evidence of the 
seisin for a period of sixty years, there should be 
an abstract of the leases, if any can be found, 
which were granted by such former owner ; or 
for want of leases, it should be shown that the 
supposed owner was assessed to the land tax fo* 
these lands ; or some other evidence, as recitals, 
stewards accounts of rents, old maps, local his* 
tones, old abstracts, cases submitted to counsel, 
and the like, should be produced to raise the 
presumption of ownership : and when estates 
have been sold in parcels, inquiry should be 
made for the more ancient evidences bf the title, 
among the different persons who are the present 
owners of other parts of the property held undet 
the same title. 

In many instances the title has been traced 
to a proper source by this species of investiga- 
tion. And even though the original deeds may 
not be found, the chances are, that in the pro- 
gress of this inquiry, some authentic copies, or 
other evidence of the more early deeds, will be 
discovered in the custody of some or one of the 
owners of the other property held under the 
same title. 

Deeds and even wills, are sometimes found in 
the hands of those who represent the stewards, or 
the law agents of the family of the former owners, 
or of the gentlemen who have succeeded to the 
professional concerns of such law agents, &c. 
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• 

It would tend greatly to public convenience 
by facilitating such researches ; and be a pro- 
fitable appointment to any individual, that all 
deeds, wills, &c. left or found in the hands of 
persons who have no connection with the pro- 
perty, or with the owners, or a table of their 
dates, and the names of the parties, and the de- 
scription of the parcels, should be deposited in 
Some public office. The existence of such 
office would quickly give it abundance of em- 
ployment. 

The covenant for the production of title deeds 
also frequently throws some light on the state 
of the early title, and leads to the discovery of 
the deeds themselves. 

On the other hand, as these covenants are 
constructive notice of encumbrances, and, after 
a long interval, lead to an inquiry for deeds, &c. 
which have been converted into dust or ashes, 
the safe practice is, and it is the general prac- 
tice in modern times, to take the covenant in a 
separate instrument ; and cases exist in which 
it is prudent to take several deeds of covenant 
for the production of the evidence of title; each 
deed containing a different series ; so that one 
of the covenants may be given over to a future 
purchaser, without any notice of deeds, which 
had better, even for the sake of such purchaser, 
be kept out of view. 

When an estate is sold in parcels, and the 
deeds do not accompany the title to the lands 
which are sold ; and even in other cases, it ia 
frequently prudent, in preparing title deeds, to 
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show the commencement of the title of the 
vendor, with the intention, in the event of the 
loss of the title deeds, of supplying that loss 
by affording reasonable evidence, or in some 
cases, presumption only, of their operation and 
effect. 

This is done either by a short recital of the 
purchase deed, settlement, or will, under which 
the owner, or his ancestor, or testator, became 
seised or entitled ; or it is done, at this day, as 
was the common practice in former times, by 
way of superadded description to the parcels, in 
a clause to this effect, " Which said messuage, SfC. 
were formerly the inheritance of 
who died intestate, and descended from him to 

his nephew and heir at law, 
who by his last mil and testament, §c. devised 
the same to, §c? Or in this form, '? Which said 
messuage, §c* were formerly the inheritance, of 
A. B. to whom the same were conveyed by inden- 
tures of lease and release, bearing date, fyc. and 
shade or expressed to be made between, #c. And 
the said A. B. by indentures of lease and release, 
bearing date, fyc. conveyed the same to, §c? 

Of course this clause may be varied ad infini- 
tum, according to the circumstances which call 
for its application. 

It remains only to be observed, that such re- 
cital or clause of description may be called in 
aid of the evidence of the title, so as to carry 
back the same to the period of the more early 
4eedj of which notice is taken ; and such hi*- 
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tory of the title is deemed satisfactory by cori~ 
veyancers, except in particular circumstances 
which call for more than ordinary caution. 

It is even evidence against any person being 
a party to the deed, and who gives this history, 
of the title. 

As often as a title is derived by grant from 
the crown, as is the case with all rectorial tithes, 
&c. the original grant should be abstracted, for 
the purpose of showing that no reversion or re* 
mainder was reserved by the crown ; but it is 
not necessary to trace the title through all the 
intermediate stages. At least this is the general 
practice and more prevailing opinion. 

The reason for requiring evidence of the orit 
ginal grant from the crown is, that a reversion 
or remainder in the crown cannot be barred by Jy6*z$ 
fine or recovery. 

Formerly the maxim of the law was " nullum 
tempos occurrit regi ;" so that there was no limi- 
tation of time to bar the right of the crown. ; 

By the statute of the 9 George HI. chap. 16, 
jthe crown is disabled to sue or implead any 
person for any manors, lands, or heredita* 
ments, &c. where the right hath not, or shall 
not first accrue and grow within sixty years 
next before the commencing. such suit, &c. and 
•the subject is secured in the free and quiet en- 
joyment thereof, as well against the crown, &c. 
as all persons claiming any estate or interest 
therein, by colour of any letters patents or grants 
-upon suggestion of concealment, &c. wrongfully 
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detaining, for which judgment hath not or shall 
not be given to the crown within sixty years 
before the commencing such suit. 

Several provisos and exceptions will be found 
in the act. 

It is a great drawback on the utility of this 1 
statute, that no purchaser can have the benefit 
of the enactment, if the lands he has purchased 
are parcel of an honor, &c. and such honor, &c- ' 
has been put in charge within the limited pe- 
riod. There are few farms, &c. which are not 
parcel of an honor, &c. which remains in the 
crown, and is continued in charge ; and entire 
honors, &c. are of too much importance to be 
obtained by intrusion. 

In an abstract of title concerning advowsons 
in gross, the title should be stated from as re- 
mote a period as circumstances will admit, and 
presentations by the successive owners should be 
shown, as the best evidence of seisin. The title 
to advowsons has been subjected to certain sta- 
tutes of limitation ; but these statutes have been 
repealed, so that a title may be outstanding 
after a seisin for more than sixty years. 
" It frequently requires and? merits great con- 
sideration, at what period the commencement of 
the title should be taken up, when the seller id 
in possession of title deeds which carry back 
the evidence to a very remote period, 
v On the one hand there is a want of candor, 
not to say of honesty, in withholding any mate- 
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rial information from the purchaser, since a title 
may be radically defective if all its circum- 
stances were disclosed, although it may, by the 
abstract, be made to appear perfectly good. 

On the other hand, by carrying back the 
evidence of title beyond a reasonable period, 
the vendor may involve himself in difficulties 
which may not be easily removed ; especially if 
the abstract should fall into the hands of an 
unwilling purchaser, a troublesome or timid 
solicitor, or of a conveyancer who will not be 
satisfied with probabilities, and with those pre- 
sumptions on which the more Candid and more 
experienced gentlemen of the profession, feel it 
a duty to the public, and for the interest of 
their clients, to rely. And let it never be for- 
gotten, that many an advantageous bargain has 
been lost, and the convenience of a purchaser 
sacrificed, by objections and difficulties which 
were more ingenious than solid ; more cautious 
than wise. 

In cases of this sort, the duty of the solicitor 
appears to be, on the one hand, not to disclose 
the title by the abstract, beyond the common 
and ordinary rules of practice, either from mis* 
taken candor, or from the still more culpable 
motive of extending the abstract, for the purpose 
of increasing his fees. 

On the other hand, if the solicitor be aware 
of any defect in the title, he ought not wilfully 
to conceal the same. 
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It is, his duty to disclose all the deeds and 
wills which may raise the question, and to leave 
the purchaser's solicitor or counsel to his own 
discretion in deciding for himself. 
1 In particular, when the solicitor for the vendor 1 
knows that some of the parties are in a state of 
mind which renders th^ir sanity, &c. or the fact 
of their majority or legitimacy doubtful, he 
ought not to withhold from the purchaser the. 
means by which the fact may be investigated, 
unless the parties are known to the purchaser or 
his solicitor, and the purchaser or his solicitor 
has equal information with the vendor. 

But as it often happens that a defect in the 
title disclosed to a purchaser leads to a claim 
by a person who may assert a title founded on 
this defect, it is a very prudent caution on the 
part of sellers, to have their title thoroughly in- 
vestigated by their own counsel, before they 
offer their lands for sale ; so that they may be 
satisfied there is not any reasonable chance of 
exposing their title to a successful claim, or even 
to a troublesome and expensive litigation. 

Nor is this the only advantage to be derived 
from such previous investigation of the title, 
under the advice of those who are conversant 
with the subject. 

The formal difficulties with which the title 
may be attended may be pointed out; the ne- 
cessary means may be taken to remove the 
same; and if they be found insurmountable, 
the precise circumstances of the title may be 

D 



34 dN titles: 

stated by the particulars or conditions, or con- 
tract of sale ; and stipulation may be intro- 
duced into these particulars, or into the condi- 
tions or contract, so as to preclude the purchaser 
from all right to object to the title on these 
grounds. 

Such stipulations seldom injure the sale, or 
materially affect the price ; and they prevent the 
infinite trouble and the heavy expense frequently 
incurred for want of this precaution. Such 
objections are too frequently taken, or if not 
originally taken, are insisted on, for the pur- 
poses of delay, or to impose on the seller terms 
to which he would not otherwise submit : and 
they involve the seller sometimes in considerable 
difficulties, and not unfrequently in actual ruin 
and bankruptcy, by depriving him of those 
means by which he expected to discharge en- 
gagements, into which he had entered on the 
faith of this resource, which thus fails him. 

Should a vendor think fit to deliver the deeds 
to a purchaser, as a substitute for an abstract, 
the purchaser would have a right to require the 
vendor to take back the deeds, and insist on an 
abstract at the vendor's expense. 

Should an abstract be withheld, its delivery 
may be compelled in equity, under a bill for 
specific performance ; and deeds, &c. which are 
suppressed or withheld may be brought to light 
by interrogatories in the bill, or under the usual 
order, and the interrogatories exhibited under 
that order. u^-W//. //_ -£*- l*y 
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A reluctant vendor may make the title appear 
ineligible or defective, merely to induce a pur- 
chaser to forego the specific performance of a 
beneficial contract. 

A person playing this game, merits severe 
animadversion, and even punishment; and every 
means should, for public example, be taken to 
bring forward the real state of the title. And 
a contract abandoned under a fraud thus prac- 
tised, may, it should seem, be revived at a sub- 
sequent period, on a detection of the fraud. The 
existing equity, under the contract, would bind 
a purchaser, with notice of the grounds on which 
the contract had been abandoned. 

On the other hand, when a purchaser insists 
on specific performance, and at the same time, 
for the sake of delay, and to make use of the 
money in trade, or in any speculation, requires 
information not in the power of the vendor ; or 
requires the concurrence of persons not under 
the vendor's control, the vendor should file a 
bill to compel the purchaser to make his election, 
to accept the title as it stands, or to rescind 
the contract. 

Many purchasers have by these means been 
compelled either to pay the price, or abandon 
the contract. 
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« 

Of the Form of the Abstract. 

£very abstract should have a head or title-. 

This part of the abstract should propound 
the names of the persons whose title is to be 
considered, the estate or degree of interest they 
have, and the lands to which the attention is 
to be directed, and names of the parishes and 
county in which the lands are situate ; and as 
far as it is practicable, connect the modern with 
the ancient description of the parcels : 
■ The form may be to this effect : 

An abstract of the title of A. B. to the fee- 
simple and inheritance of the manor of 

in the county of ; or a 

farm, or close in the parish of called 

; or to a farm, &c. or close, &c. 
in the parish of, &c. containing, 

&c. formerly parcel of a farm 

called or to a farm,&c. formerly 

called and now called 

When the lands are held for lives, or for the 
residue of a term of years, then the head of the 
abstrapt should be in this form : 

An abstract of the title of to a 

farm, &c* called situate in, &c. 

for the lives of ; or for 

the residue of a term of years; 

or the residue of a term of years, now deter- 
minable on the death of 

These particulars are to be given by way of 
intimation, to direct the attention of the soli-* 
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citor for the purchaser and the conveyancer, 
to the specific lands which are the subject of 
the title to be considered by him, so that he 
may read every part of the abstract with a due 
application to the parcels. 

Of course the head of the abstract should be 
Varied, in point of form, as circumstances may 
require ; thus directing the attention to those 
points which are most material and prominent. 

And when the lands are of copyhold tenure, or 
customary freehold, or are held in gavelkind, or 
in borough English ; or there is any ether cus- 
tomary mode of descent or peculiarity, it should 
appear in the head of the abstract. 

And as to lands in Kent, which are pre- 
sumptively all of gavelkind tenure, it should be 
noticed that the lands have been disg a veiled, 
if such be the fact. 

Sometimes an abstract is prepared with a 
view to show the title to divefls farms ; and this 
abstract is made for the use of different pur- 
chasers, who have purchased different farms, or 
different parcels, so that one abstract is made 
to answer the purpose of several purchasers. 

This is a slovenly mode of transacting busi- 
ness, and frequently leads to infinite trouble to 
the conveyancer, as his atteation is directed t6 
points in no ways material to his client. 

In cases of this sort, a particular of sale, with 
an intimation of the lands which are purchased, 
or a copy of the contract, should accompany the 
abstract ; or, which is still preferable, the soli- 
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citor for the vendor or purchaser should, by a 
note at the head of the abstract, or by some 
indorsement on the same, state the particular 
parcels purchased by his client ; and those parts 
of the abstract which are relevant should re^ 
ceive some mark of distinction ; Or rather those 
parts which are immaterial should be noticed 
as such, or cancelledr It would, in many cases* 
be well worth the trouble and the expense that 
the solicitor for the purchaser should frame a 
new abstract out of this heterogeneous mass. 

But the practice of encumbering the margin 
of the abstract with notes, criticisms, &c. or 
any other observations, except material facts, 
should be avoided. Such observations are not 
in their proper place; they distract the attention 
of the conveyancer, ^nd they interrupt that 
train of reasoning and connection of facts, which 
must be pursued to do justice to the client. 
Observations (if any are to be made on the 
law, &c.) should be at the end of the abstract, 
or in a separate statement. 

In deducing the title to advowson's the pre- 
sentations should be shown at the head of the 
abstract. It may be thus intituled ; " A state- 
ment of the presentations, with the names of 
the patrons, and of the clerks, presented during 
the period of this abstract." 

Thomas Squire, clerk, presented by Thomas 
Nicholson, March 12, 1690. 

Thomas Dalton, clerk, presented by William 
Gartwright, March 4, 1740, 
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E. Cartwright, clerk, presented by William 
Cartwright, November 2, 1749- 

N. Stow, clerk, presented by Catherine Cart- 
wright, spinster, July 31, 1794. 

Edmund Cartwright, clerk, presented by 
Catherine Cartwright, spinster, April 2, 1802. 

Thomas Raddish, clerk, presented by Duke 
of Norfolk, January 17, 1805. 

Care should be taken that these presentations 
are warranted by the title, as disclosed in the 
abstract. 

In general the abstract should state the dif- 
ferent deeds and wills of which the title is con- 
stituted, in the order of their dates. 

Sometimes it happens that a will has been 
revoked by a subsequent settlement, recovery, 
fine, or other assurance. 

In this case the more prevailing practice is 
to state the settlement in the first place, and 
the will in a subsequent part of the abstract; 
and then if the conveyancer should not pay par- 
ticular attention to the order of the dates, the 
* question of revocation would not be raised in 
his mind. This oversight may happen even to 
the most cautious person, unless he has forrtied 
the habit of paying especial attention . to this 
point. 

In fair and candid practice the will ought to 
be stated according to its date, and conse- 
quently as preceding the settlement, &c. 
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Arrangement of Abstract. 

However there are many cases in which it i» 
even eligible, and almost a duty on the solicitor, 
to simplify the evidence of the title, by giving 
a different arrangement to the abstract. This 
is the case, as often as the abstract relates to 
different parcels of land, or different terms which 
have been purchased at different times, and 
have ultimately centered in one person. And 
it is also the case, as often as a farm, or other 
property, has vested in several persons as tenants 
in common, co-parceners, or even as joint- 
tenants, who have severed the tenancv, and there 
is, through a long series of years, a different 
deduction of title to the different shares. 

This mode is equally eligible, whether the 
different shares have already united in one per- 
son, or they are, on the present occasion, to be 
purchased from the different part-owners. In 
instances of this sort it is also proper to give 
different heads to the different parts of the 
Abstract ; for example ; 

As to the farm called A, purchased ofB; 
Or as to the third part or share of A. 

And when two or more farms, or two or more 
shares, become vested in the same person, and 
the title, applicable to the several farms, or the 
several shares, is united, there should be a new 
head directing the attention to this fact ; thus, 

As to the farm called A, purchased of C ; 

And the farm called B, purchased of P j 
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Or as to the third part formerly of A, 
And the third part formerly of - - B. 
Of course the abstract should in every in- 
stance be varied in this respect according to the 
circumstances ; and if a will be so dated that it 
is prior to some of the purchases, and conse- 
quently inoperative as to them ; while it is sub- 
sequent to other purchases, and governs the title 
to the parcels so purchased ; a memorandum 
ought to be made to express this circumstance. 

It should be at the end of each purchase deed; 
and to this effect : 

The will of was made prior to this 

purchase ; or subsequent to this purchase ; or 
the memorandum should be at that part of 
the abstract which introduces the will, and be 
to this effect ; 

* This will was prior to the purchase made in 
the year 

Objects of Abstract 

The object of every abstract is to enable the 
purchaser or his counsel to judge of the evidence 
deducing, the title, and of the encumbrances 
affecting the title. 

Every title involves in itself the question of 
legal and beneficial ownership. 

On the one hand, it is in vain that there is a 
good title at law, if that title be bad or defective 
in equity. 

On the other hand, it is not sufficient that 
there is a good title to the legal estate, or to 
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the equitable .estate, if it be encumbered with 
judgments, legacies, debts tp the Crown, or other 
charges to its value ; for in proportion to the 
extent of such encumbrance will there be a re- 
duction in the actual value of the interest of the 
vendor. 

In short, every abstract should describe what- 
ever will tend to enable a purchaser, or his 
counsel, to form an opinion of the precise state 
of the title at law and in equity, together with all 
chances of eviction, or even of adverse claims. 

And these points should be kept in mind in 
preparing the abstract of title, and also in com- 
paring the same with the documents or evidences 
of the title. 

In the following observations an attempt will 
be made to direct the attention to those different 
points. 

Substance of Abstract. 

Every abstract ought to consist of a short 
statement of the material parts of the deeds, 
wills, and other documents or writings, if any, 
and records and private Acts of Parliament, and 
even of public Acts passed for private purposes, 
which can in anywise implicate or affect the title. 

To these should also be added such facts as 
fill up the interval of title, as descents, deaths, 
marriages, births, burials, and other circum*- 
stances generally called matters in pais; or facts 
which may vary the state of the title, as happens 
in titles which depend oh special limitations t>i? 
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contingencies, in which the right is made to 
arise upon some fact or event ; and also in 
titles by descent, &c. 

AH facts which are stated should be stated 
correctly, and the seller should be prepared to 
verify or authenticate them by legal evidence ; 
and the purchaser's solicitor should take care 
that such evidence will be within the power of 
his client. 

And as often as a title depends on a descent 
from a remote ancestor, a pedigree should ac- 
company the abstract ; and it is the duty of the 
solicitor, on the part of a purchaser, to take care 
that the pedigree should be authenticated ; not 
only by such evidence as would be deemed prima 
facie proof in a court of law of the title of the 
supposed heir, but such evidence as it would be 
incumbent on him to give for the purpose of 
suporting the title in jhe event of an adverse 
claim. 

This is more particularly the case when the 
vendor is not in possession, but is to transfer a 
remainder, a reversion, or other remote interest. 
However no case of this description is to be 
considered as governed by any precise rules. 
Circumstances will and must occasion the neces- 
sity of exercising a discretion in this respect. 
The material distinction to be kept in mind is, 
that a man may be able to give primd facie title of 
being heir, while in point of fact he is not heir. 

The observations which have been made, are 
to be considered as applied to a title which of a 
recent date depends on such extraneous facts ; 
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for if these facts arose at a very distant period, 
and the title was claimed on their foundation, 
and there has been a possession consistent with 
this state of the title, then the possession fur- 
nishes the necessary evidence of the facts, or 
rather such a presumption of them as, in many 
cases, may be safely relied on ; and the cautions 
which are recommended are to be adopted only 
in proportion as the facts admit of more certain 
^md decisive proof. 

For instance, if it appear that thirty or forty 
years ago, A died, leaving B his heir at law, and 
that B entered and enjoyed without interruption; 
and that he sold, and that the purchaser entered, 
and had peaceable possession ; no one, except 
under extraordinary circumstances, as an as- 
serted claim, ever thinks of requiring any evi- 
dence to prove the fact that B was the heir at 
law. 

Of all titles depending on descent, those to 
be viewed with most jealousy, and accepted 
with the greatest caution, are those in which a 
maternal heir claims the right of succession ; and 
enters into possession on the ground that there 
is a failure of paternal heirs. 

Evidence of extinction or failure of inheritable 
blood, in the line of the father, by reason of 
attainder 9 or alienage or bastardy, may exempt 
the title of the maternal heir from difficulties or 
suspicion. 

But in all other cases, though the paternal heir 
may not have been found; and though the 
maternal heir may have obtained undisturbed 
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possession ; or though he may, even against a 
tenant, or an abator, have established a title by 
the judgment of a court, yet it does not follow 
that his title is good. The probabilities, in- 
deed, are, that it is defective. In the nature of 
things there must be a paternal heir, though he 
neither has been or can be discovered. 

This probability is increased in proportion to 
the number of progenitors, whose issue must 
have failed, before there can be an extinction of 
inheritable blood on the part of the father, or 
other paternal ancestor. 

The like difficulty occurs when the father, or 
grandfather or great grandfather, is the pur- 
chasing ancestor, and some one who derives a 
title under a very remote and distant branch of 
the family, claims and even establishes a primd 
facie title as heir. The chance of a more im- 
mediate heir renders caution necessary. 

Experience proves, that in titles of this de- 
scription, more remote heirs obtain the posses- 
sion ; more immediate heirs recover against 
them ; and they, in their turn, are evicted by 
persons who prove themselves to be nearer in 
the line of inheritable blood. 

Titles, involving these circumstances, have 
generally been fortified by a fine with proclama- 
tions. Such fine and non-claim certainly add to 
the security of the title. But disabilities may 
have protected the actual heir from the bar of 
the statutes of non-claim on fines. 

« 

Few titles are therefore to be accepted with 
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more caution than a title by descent asserted by 
an heir, in a remote degree, from the first pur- 
chaser, or the person last seised. 

So if a limitation be made in favour of the first 
son of A in tail, and a person claiming to be the 
first son has either in the lifetime of his father, 
together with his father, or after the death of his 
father, and alone, suffered a recovery, and the 
possession has been consistent with the title de- 
rived Under that recovery, the recognition by the 
father, of the son, as his first son, or a continued 
possession for several years, is considered as rea- 
sonable evidence of the fact, that this son was the 
first sori Bat in proportion as the title is of a 
modern date, caution may be even necessary in 
this case; for it has rtiore than once happened that 
such son has been illegitimate, and the fact of 
illegitimacy has been suppressed. The certificate 
of baptism, and an affidavit of legitimacy, are 
the proper precautions against a surprise in this 
particular. 

In some cases it has happened that the limi- 
tation has been confined to the first son without 
extending to the second son ; and the person 
who, in point of fact, was the first son, died at 
a very early age ; and his death has been cau- 
tiously concealed for the purpose of enabling the 
second-born son to assert a title to the estate. 
In such case no register of baptism will be found. 

This happened in a county near the metro- 
polis, and the fact was never discovered till the 
second-born son was about fifty years of age, 
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and then, like most other cases of fraud, it led 
to his ruin, or at least hastened it. 

In many cases also more caution is necessary 
than is generally adopted to ascertain the fact, 
that the person who claims as heir, or as the 
eldest or other son, is legitimate. In various 
instances titles have proved defective in conse- 
quence of taking this for granted, or, in short, 
from the inability to disprove the fact. 

And when titles depend on recoveries suffered 
by an heir in tail, the attention is not so fre- 
quently directed as it ought to be, to ascertain 
that the freehold was not outstanding at the 
date of the recovery, in a tenant by the curtesy, 
or a tenant in dower. 

It is observable, however, that a mere title of 
dower does not raise any impediment to the 
validity of a recovery. 

If also sometimes happens, that infants are 
married with the consent of guardians appointed 
by the ecclesiastical court, instead of being mar- 
ried with the consent of guardians appointed by 
the court of chancery. Such marriages are void, 
and of course the issue illegitimate. 

A case- of this sort occurred, in which the 
parties were apprized of the law before the 
birth of the child who was to take the first 
estate tail under the marriage settlement, and 
from a mistaken delicacy, no entreaties could 
prevail oft them to be re-married, though both 
were adult. 

A child was actually born illegitimate : but 
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fortunately far him he died while of tender 
years ; but yet there is no doubt if he had lived 
to attain the age of majority the circumstance 
would h&ve befcn buried in oblivion, at least for 
a long period of time, aad he would have as- 
serted a title .to the . estate, . and the title have 
been accepted under a conveyance from him,, 
without any inquiry into his legitimacy ; since 
all the neighbours, and among them the pur- 
chaser, would have assumed the regularity of the 
marriage, trow habitual belief that the father and 
mother w«£ husband and wife legally married, 
.In instances of tliis sort, local knowledge 
misleads by substituting belief in the place of 
evidence. 

Entries by diimsfr, abatement, intrusion, &c. 
may also materially affect the title, and when 
they baye existed they should be stated. 

Wills may be revoked, and consequently be- 
come inoperative by such disseisin ; and re~ 
entries, SfC. may also be equally relevant, by 
restoring the effect of the will : and they should 
be stated wh^n any conclusion may depend on 
them. 

. Th>e state of a title by descent may be 
varied by such entry, &c. and a passessio fratris ; 
or the nature of the remedy, and consequently 
the period of bar under the statute of limita- 
tion may be changed ; for instance, if there 
has been an abatement or intrusion, and it is 
avoided by entry, and an actual seisin acquired 
a writ of right may become the remedy* in- 
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stead of a writ of entry sur abatement, or sur 
intrusion, &c. 

Of the Farm of the Abstract. 

The more immediate form of the abstract 
will now be the subject of consideration. For 
this purpose the observations will be applied, 

1st, To deeds. 

2dly, To records. 

3dly, To acts of parliament. 

4thly, To commissions of bankrupt* 

5thly, To wills and their probates. 

(tthly, To administrations. 

7thly, To decrees. 

8thly, To judgments ; 
Since these are the several documents from 
which an abstract is generally prepared. It is 
to be observed, however, that mere agreements 
are to be abstracted in like mode as deeds; 
and therefore must be considered as falling 
under that head of division. 

Every formal deed consists for the most part 
of several particulars or clauses, vii. 

1st, The date. 

2dly, The style or character of the deed. 

3dly, The names of the parties. 

4thly, The recitals. 

5thly, The testatum, or operative clause ; 
and this clause is again subdivided into several 
parts, viz. 

1st, Thp part which expresses the consi- 
deration. 
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* 

2dly, The name of the graft tor, words of 
request, &c. 

3dly, The operative words of grant, and 

4thly , The name of the grantee. 

5thly,* In some cfases, a reference to a lease 
for a year, atf in releases founded on a previous 
lease for a yteat*. ' 

6thly, Tlie parcels, with their description ; 
and either With or without ah exception. 

7thly, Thfc general words, and the clauses of 
reversion, estate; deeds, 6cc. ' - ' : - 

Sthly, 'Thei habendum, or clause "limiting the 
estate/ o; ' "'^ ■ * ■ ^'' •.-,... 

9thly, In some cases a reddendum: 

lOthly, In some '^cases' a declaration of uses. 

I Itlily, In some crates & declare tidh of trusts. 

lSthfy, In some case?, a condition or con- 
ditional limitation, by way of shifting or 
springing iise; or a, clause of agri^ment v for 
redemption in equity ; Or some other special 
agreement which may affect the title in 1 Equity, 
if not at law. .- ' r c 

ISthly, Powers. ' 

14thly, Covenants for the title, "or other 
covenants which may affect the title, and either 
with or without exceptions introduced into these 
covenants. 

15thly ? The execution. 

16thly, The attestation. 

17thly, The receipt. 

In this arrangement, a simple deed is con- 
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templated ; but many deeds may be considered 
as compound ; consisting, of various testatum 
clauses, and consequently : wiJjh . a, xtpetitian of 
all or several oCtfcea&chuisgs* r . t 
. Tljia is particularly f the case in. 4eeda, which 
convey freehold j^Jeweh^ld, land? ipi free- 
hold or leasehold lands and personal estate [ k or 
which cpnvey the inheritance, and *lso e^s^gn a 
term or teraaf for yeajs,in theqame landp, or 
release aay.eqcumbi^ce affecting; the property. 
- As often as a deed coqaipts; pf tbepe v^ipus 
parts,. the abstract must atatp the^part^as far 
as they are relevant and material to the title 
under consideration. , ( 1 ,,, 

There are also some case? (as in articles for a 
setti^e^,&;c, »pd ftgree^ipoents . creating an 
eqpitybie Ufjy^w.hich do not coptaya the dif- 
ferfiptf^jrial p^rts already, noticed.; or at least 
do , not ..exhibit, them in the order they are enu- 
nj^ated.;; but they necessarily have these par- 
ticulars, in substance, or in construction of law, 
though they may not have them in point of 
fprm ; for every deed or instrument, inter vivos, 
which is effectual . at law, or in equity, must, in 
terns qx in substaqce^ have . 

. tlftt An, agpptf 'StfMPWr °? party contracting. 
: 2dly, A patient, grantee, or person with 
whom the contract is entered into. 

3dly, The parcels, or subject, about, which 
the grant or contract is concerned ; and 

4thly, The terms upon which that grant is 
made, or contract is entered into. 

e 2 
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1st, As to the date* 

The date should be stated, and for the fa* 
cilityof lefyrtQCB, it is generally given in the 
margin; and when an assurance consists of 
several ports,' as* m the instance of a lease, and 
release* thp data of each instrument shoald be 
stated* • . 

2d>, At to ik*\etyfa or tharacter tf the deed*. 

It is also usual, in introducing the different 
parts of ai deed;, to state, the mode of its opera- 
tion, thav" . By indenture of lease. By inden- 
tures jef lease and- neleftee. By indenture of 
feoffradit»i ' . By indemture of assignment* ... By 
articles of agreement* By indenture of bar- 
gain and sake mroHed,"or the like. 

And ttfcen a deed consists of s^vend opera- 
tive parts^it is also usual to refer to its di&trqpt 
operations in these dr the like tem% " By i&c($n- 
tures of lease and 'tefease, or indent v& offense, 
and indenture of release tod assignflp^c^t/'^tc- 
This raoniiom brings the abstwt, ip *$*%#> 
state, that by indenture, &g. a particular, peraqn, 
or certain persons, did grant, &g, w th^t by in- 
detfture, &c. after reciting, &c. a partico^ £$v- 
son, or certain persons, did g*ant> 4fcc 5 . Aty^ jhis 
is the general form adopted in practice.. 3tyQ0L£? 
times; however* deeds are abstracted in tbisfpJjn ; 

" 1st May 1804, an indenture, dr indentures 
of lease and release, made, &c» wh^r^by* after re- 
citing, &o« A<B. did, &c." but though this mode 
is sufficient for the purpose* the former mode 
appears more correct, and is to be preferred, as 
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being the form generally adopted, and as guard- 
ing against the appearance* of singularity.. 

Under this division it will be prefer to notice 
that in case of a simple abstract* or an ab- 
stract concerning ooe farm, or one. -estate only, 
carried on by a regular, series of deeds* the 
deeds, wills, &c. should be abstracted in the 
order of their dates. * * But iai bem^otmdior com- 
piex abstracts ; as In the dndtaaoe cofi several 
farms purchased^ at different tinted from diffe- 
rent persons r ct a farm which <is * -subdivided 
into different shores, which beeoraeHthe subject 
of different sales, mortgage settlements, &c, 
the arrangement 'should kfcepi the titte to each 
farm, or each share, in a connected series, as 
long to the title remains distinct. • Ga this point 
a *fbrfagr ob&rfatioiV directing the mode of ar- 
rrinfe&nitit of the abstract should be consulted. 

mp Atitotk* namesof the partin* 
- -feveVy weft-pfemied deed names the grantor 
attd j Miter parties, with their additions* viz* the 
plated of their residence, their professions, cal- 
ling^,' &fcl' and sometimes, indeed frequently, it 
adtffe Wte description of their eharactecs, as heir 
at 'falfcy' executor, &c. trustee, Ac. or surviving 
eiAfctitor, &c. surviving trustee, &c. 

Tfi abstracting ancient deeds it is not neces- 
sity to do more than state the names of the 
parties, without adding the places of their resi- 
dence : but it is always proper to add the des- 
criptive character in whidh they acted, namely, 
as heirs, executors, fcc. ; ttnoe thia description 

e3 



54 ON titles : 

affords, at one view, an intimation of the cha- 
racter in which they conveyed, &c. and connects 
the title with the former part, if any, of the ab- 
stract, and if there be not any former part of the 
abstract, it may lead to an inquiry which will tend 
to elucidate the title, <rtr will induce the produc- 
tion of evidence, <forhich will have that effect. 

There are also many ? cases in which it is 
proper to add the additions of tlig partis either 
for the purpose df distingdtehihg i them fitetfn 
other persons of the same riatrtei, *or affording 
the information necessary ■ to a^searcb for thfcir 
wills, the birth <Jf children, or thri litoi direufo* 
stances cofahefcted with their residence; " 1 ; * ' 

This is iribte paitfttilaWy' important, in refe- 
rence to persons through" whom a title inu&t be 
derived, with- a view to Some act to b£ don4, to 
render a- title complete by supplying 1 & defect 
in the same, or investigating- a pedlgi^e: "' ' >: 

In iotxih dtseQs a great numberof persons are 
int'roduc^tfafc parties, and the actstiOftg by niany 
of them are immaterial to the titt* lihcte? ■ cbn- 
sidteration. ' ■'- '^ ^^rt'iir .-. 

As' often as this happens these parties sfidtold 
be hamedV^y %rieffy,6rthe/e should b^rn^tely 
a reference 1 to them in thete W the Kk* tettris, 
" several-otfher persons, <tf 'the 2nd, 3rd and 
4th parts/' ' '- '■-' <* 

And to 'sender' a reference to the different 
parts of the abstract more easy and more ob- 
vious, it is very eligible to arrange the different 
parties in different lines, thus, 
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.4. ^B. of the 1st part, '. /-• ,; ./.„ , ff rV 

Cs D. of the 2nd part, • * * ^- ' 

25, R of she 3rd ; pari, &£< #c*< 
For. it may- be ju«% qbsercedj tha,t ( wh^tever 
assists the ^ye tp .F$%d* or to ; collect t t^$^u f 
will leave the mu>d #i0re frep ^-wc^xtpin 4jie 
effect of the deeds* and to foraa ,a .corrupt ejsti- 
m^of the,<#nnexionof*te'fo former 

and subsequent parts of fye tra^^tjqjp. ,. 

Id tf*i* part also of the t^tijaptj.if it has not 
been done in .9. previous d^f?^ . fX- -js, yery con- 
vwi*&t for tfcp infonpfttjiQu. oft the person by 
whom the, ^tfact is tft tye japped, tp { aver such 
ftp** stf m^^.^p ^ftci^^tbp .fttffrin, tjie pro- 
gf ec*.. of GMdi^eydng it j , /or, 1 exajnpls, Between 

atMifi ; t or wpstto fwffliv?iig cfyld o£. (£q. ; or ayAo 
Aorf then survived *4. #> t QMdGrP-$h&htrust€e$; 
or wfra is qXfiwtWy &c. t or wJ^j^u^rmt^, Ac. 
. r Xhi^hQWQv^i 13 proper, only when. the infor- 
Q^i9^^ia I n^t iqjtioduced into a former part of 
the abstract, or will not occur in its proper 
plage in t^ recitals of the deed in question. 

Tl^se»fi^MU^men^ ( ^uU b^^ brackets, that 
they may* appqw ,as awtftent*, , distinguished 
from, ptat^raent* t in. $he, deed* ; -sijice, t as state* 
ments in the deeds they would receive more 
credit, and .-. be + allowed mora weight th^n they 
>rpuld receive, jox be allowed, , whep they arc 
stated by way of averment, for whicfci proofs arc 
to be adduced. 

e 4 
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4thly, Of the recital. 

Immaterial matter contained in the recitals of 
a deed should not be stated in the abstract ; or 
should be stated as concisely a$ possible. On 
the other ham} > recitals, which may materially 
affect the history of the legal or equitable title, 
should be fully expressed* 

On the other hand, it iff >pregpan* witfe incon? 
venience to introduce recitals in tbi* or.the l&e 
phrase; After recitjng among other tkingt, witbr 
out adding, " not material to the present tide," 
or soii)e expression to that effect. 

The recitals generally deemed material to be 
introduced fully into the . abstract are <ef former 
deeds, &q. not in the power of the vender, awl 
which show a deduction of the evidence of (be 
title, so as to carry it back to *. qwre . rejaaft 
period ; descents, and other fact? which jiU^ip 
those parts in the chain of ey^eoce which we 
wantipg. .....-, .„*. [ lf : . 

In transactions of small pur<?hwss, ia^hiftii 
the lands were pared of & iarge prop^ty* <g*e 
nature of the transactions leads to the conclusion 
that the deeds remain in the h*nd* of the footer 
proprietor, or were delivered to the piurch^er af 
a larger estate ; and such recitals are, with grant 
reason, as hath already .been noticed, Gon*ide*ed 
as affording a reasonable preswnptiou of the 
correctness of the statement ; especially whea 
taken from deeds executed at a distant period; 
say thirty or forty years. 

Such recital^ are also relied oa^wheBfthero is 
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reasonable evidence thafcthe title deeds them- 
selves here been destroyed by fire, or casually 
lost. In titles derived under deeds of a mote 
modern date, and which are in existence, it is 
proper that reference should be had to the deeds 
themselves, either by the solicit6r for the pur- 
chaser, or some one employed on hrs behalf, 
that the purchaser may be satisfied that the 
abstract is correct. ' ' 

In settlements fouhd&d^otr marriage articles, 
the articles should be fully abstracted, as far as 
they are material,' and are refcited in the settle- 
ment ; unless the articles themselves "are pre- 
viously abstracted. This atatemertt is generally 
given as* recital in arid asipart of the abstract 
of the settlement. 

Ancfther and 1 more eftgibTe mode, is ' to give 
the . recital,- as it' odcurs in the : settlement, by way 
of pluvious statement, so as to precede the ab- 
stract of the settlement ; but then this part of 
the abstract should be stated, as taken from a 
recital in the Aettfeinent; thus, in the settlement 
next abstracted ifkrc is a recital t6 this effect, 
viz : By indeWture, 8cc. 

De6d» of trusty on which another deed is 
founded, ate open to the same observation. 
So are all otb^r agreements which may mate* 
riatty affect theitkle at law or in equity. 

A distinction however may be made between 
articles *or trusts Which are from the period of 
their date relevant to the title of those of identical 
UbmU wtecharfc the 9ttbj6<*«f the abstract ; and 
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thorn itftidfls *»d trusts, (as articles amir trust* 
uftdsr Isbe directions of which the lands *re?pi»r- 
chased), which do not affect the title, until 4her 
tends we purchased or settled* ; 

Articles and trusts, of the latter description, 
seem to fell most naturally into: the order of 
being stated in the abstract of the deed in which 
they Are recited ; or they should? be inserted im- 
mediately before the purchase deed executed in 
pursuance of these articles or tvusts. 

Gsreihawerer must be taken, even when the 
articles are recited, that the effect of the arti- 
cles has been corrocfciy given- .• ; 

For this purposeftfap ortgikfet articles should, 
if circumstances adroit, b&io*p4c*ed,i aftduf the 
recital be incorrQct^ the purchasgr^ g^Jiditor 
should, by a Aider, or hy a cprrectibn of, /the 
abstract, supply, a fell and fathfid stetement of 
the. material patfa of the* articles, a* for, as. those 
parts are ottittqd» .In most instances it m\\ ^e 
found more convenient to cancel jtkdi.fopq^r 
notice, of the article*, arid sub$)dtut^ jin, it^^pla^e 
a correct abe^met of the artidw- . ... «> ■ • ♦ r ; > 

When an indenture of aibrw^:4a$fl is, recited 
in:ft dwd**£ ri>ore> rec£»t fate* then* jtf npv^te- 
meefcof tha iw*t*4 ^d^^nft^wedri|»tp f a 
former part of the ab8frs|c t, rthe Feci|*l should 
be^giveo atlacge, as t^ali th§ material powts. 
But,^s oft^n as the deed so r«<pited i* intro- 
duced into a former part of the abstract, { tfcere 
shou^be^fthort rtktzmv >U± n ^ 4*^\^& 
this will be sufficient, except so far as the recital 
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does, by averments, oNotber means, disclose 
new and material information, and then such 
additional facts should be abstracted. 

The general mode of reference to st#h re- 
citals is in this form: 

After reciting the iftdentums of the \- and 
days of - and and* «»* - d&y of r -xn v 

And it is ia all eases proper that stitb w the 
like^refer%ti€* steak! fee' made. 1 - -s< ,y« • : : . 

And it is attended wtofc eoft#emettce ten ha*e ; 
th* fefer«ric« to'tl^>riig^r6rttfdeedir«t«ingea'in 
coltttoms} ffcudF^s -" : '' ' : - r ' 1 ,b-^;o:<i o.t, ..••■!. /.i 

After reciting th6 iiu$endd*es'©$ f ^ *.i w>.l :•.; 

•t^4«fe aadvstfr April, it7*ly<fcfc>ni < f i^jo-., 

' ArtOadd^dltil^conYeni&icfe tilrUes* <tn''Jtaig 
abummslftoxh &> fefetence > «6 the pagte in irbmo 
th£ rfeettetf icfeedte *fe ta befbtihdu «ndv>«ftd*r 
the Mice 4rfi^e9fiftfe»ce¥^ it greatly aiflfttstibe. me- 
nn$r^9un\f ^>rfesie¥$es t&e ' thafa or* thought, and 
the-^u*?'a^fcfttion'<jf { ttae judgment; to give a 
short reference €6 the ; operation of the deed by 
thteKS W the4ik4 term* ^ ' ■= ..-,. -\ 

Afte^Yecifing 1 the indtenture «f - the l*k and 
2nd'May 1700, p-,4. {being the settlement mad© 
on tHe Marriage of^. B. <witH C>- D.) . 

And ako : tfee indentures of the- 2nd «*d $td 
April ¥?£$: (feeing the cofl*e?%noe in fe4 to 

J— , ■•* \ ■» ~- f -« * *» 

TWse teferenetis thould be varied so a* to be 
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adapted to the circumstances. Bat such refe- 
rences are of use only in abstracts of title, 
which are of great length, and require such aids 
to assist the memory, and bring the transaction 
more within the compass of the mind, without 
the labour of a classification of the abstract, and 
a digest, to be made of the same. 

In this part also of the abstract, any mistakes 
of dates, &c. which may occur, should be 
noticed in this or the like manner: 

After reciting the indentures of the 1st and 
2d* May 1700 (therein by mistake recited 1 as 
indentures of the &d and 3d May 1700) . 
./**i£ S9' Sortietltties an eridf in thi recital of the date 

df thfe j deed is - material^ and may \ affect the 
validity 6f the title ; for instance/ a: lease/lfcar- 
iiig d&te'ifoe 1st of March, is recited as tearfhg 
date the 1 2d of March, antf tfien there is an 
assignment? of all the lands tohidi were demised 
by tfc6 fie^eAibefbre in part recited iiidenkdre of 



m wm - w -■ 



lease. 

NW as there is not any suctf iadenttire ?of 
lease, there is, in point of laW, no' valid ~ as- 
signment; for, as the date in the r recital' is ~the 
essential part of the descriptive ternw trsfed in 
the assignment, the Assignment itself fails: of 
effect. ' v/"V 

To avoid sudi and the like mistakes, the 
modern and correct practice of preparing the 
recital of deeds, as tearing date ato Vt aboitt y SfC. 
should be monS generally observed, so that the 
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date may not be conclusively material ; and as 
a consequence, the error may n?t vitiate the 
assignment. 

The books seem agreed that an pssignmetyt 
made with reference to an erroneous and pp?i- 
tive recital would be void ;. yet, it ip likely. jtty^ 
judges of modern times would* frqm the ctf^pr 
certainties, if any, of the. lease, to bq collected 
from the names of the parties, the parcels* &c r 
reject the erroneous date, and support the. $$+ 
signment. . t lf ..,- 

It would not, however, be safe to rely pp the 
liberality of the courts to interpose against rules 
of i^w established by decided cages, ^nd founded 
on t^ose principles which r$giqre that syfity 
contract should be proved by the contents of 
the deed which contains the evidence of the 
transaction ; and aft assignment of a le$$e, a*- 
gumed to be dated the 1st <Jay of April, cannot 
be predicated of, or pleaded, or given in evidence 
as an assignment of a lease, dated the 2d April. 
Eqtjity. jgwy ofi . those occasions of sale for a 
jws|ii^je A consignation, Scq. which give juris- 
diction to, that Wirt, corredt the mistake ; while 
a cc^urt of law must take it for granted, that there 
is aether lepse of the date which is recited. 

Various distinctions occur on points of this 
sort. . When the recitaj is correct, or an inac- 
curapyin the date, Sec. is rendered immaterial, 
then/a subsequent error in referring to the date 
will npt vitiate the deeds ; for iijstanc^, if the 
lease be recited as bearing date <sn or abo^t 
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the 2d day of j March, ; and then the. assignment 
is roads by words .to this .effect : 

" AU those messuages, &c. which were assigned 
hy the,,sa^,ifl^epture,bearing date on or about 
the, .4th day. />f l> MarcJki'V-^bw ierrpr would be 
immaterial.. ,..,• j , ; . ; • vr ,- n: . 

In the- fast pjacf,. the rjponr^, may reject, as 
surplusage, the words, On or-,afeput;'tpe 4tft day 
of Marc)) ;< retaining, $be word^ J,h». Sftid inden- 
ture ; and - even .though , the, 34, d*/ «f March 
were not the true date, yet, the xtwfai <*# <w 
4$pt4 9 Ws&P JW®&> wpuli ;reiiev$ r #ie, case 
from the difficulty with which, i^.^oulfi .. other- 
wise^ at^bjeo^ky the admission .o^Jhe.. actual 
IfW^Wifamk, %. <be actual, lease ..^not 
be %fc Vaf^oc% f witti the, ^tai of t&e date, .since 
#5 ,fSfirt*lbfce «f»i4sd-»gwift tbe.ejror^pr 
W?*eriaJity of %,re<^p£th/^#be. ,;;, a%r .. 
:,■ frJh$1,Ptew it, way also, be .^p^ed it that 
$p.ep ft J^rson, or corppratipn r js »nce^p5pp§riy 
descried, : . an^ . afterwards Vthe. v aameb is,, ws- 
tafcen* ; '.as , the , said Richard, ^nstjead of< the 
said John, no error in referring, to the f naroe, 
unless it be frQ^,rua«entainty, x by predu&jjtg a 
doubt whpjis t^ grantor -or cwtfactipg, party, 
or the gr^tee, wUl^inji^ 4^«tltla. r . : 
: Another observation undeserving of a place 

under this heacU .,;: .- . : 

Whatever error? .j&ay be in the recitals, ja^d 
19 whatever dflgfW they may perplex th,e evi- 
dence in point of deduction, yet a substantive 
independent grant of parcels, &c. by a full de- 
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scription, or by certainties, which are frde from 
mistake, will not be impugned by any error in the 
recitals ; and the present disposition of the courts 
is never to give importance to inaccuracies, or 
mere technical objections of this nature, except 
so far as the judges are bound by positive rules, 
or by cases fully and clearly in point, as * con- 
clusive authorities. ' 

in well-drattn deeds,* such : facts 6f death, and 
of contingencies, majority, marriage, &c. as will 
keep up the connection of the title, tod show 
the different links itf the chain of evidence, are 
uniformly recited. 

The fects thus refcited should- fc stated- in 
the attract; either as Separate and indefpemfcht 
fkcts, Sec: in explanation : 6f the state - 6f <Ke 
title, and so as to precede the deed 'whieh con- 
tains the recitals of these ft eta ; or y a* is itiore 
ustkalj and on the whole, more satisfactory, since 
th(i^6tir<Jci from which the infotanatibft is -de- 
rived* is ; sh6wn, these facts art introduced as 
refciials, in abstracting the very deed which 
cbtttairis the recitals. 

Sbch facts, 8cc. are frequently of the' first and 
most essential importance to the itle. 

Without these recitals, 1 the title would appear 
defective, and a strict inquiry would be made 
into the facts ; and the title be considered as 
defective, in point of evidence, till- satisfactory 
information could be obtained in answer to these 
inquiries. 

Of this description are the facts of the deaths, • 
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or death and failure of the issue, of persons hav- 
ing prior estates or annuities, or such like en- 
cumbrances ; also the survivorship of one or more 
of several persons, being either beneficial owners 
or trustees ; some contingency by which one es- 
tate was to determine, and another take effect ; 
deaths under age,, or before portions become 
payable ; deaths of husband and wife without 
having had, or without having left, issue ; titles 
by descent, showing the death of the owner, 
and the succession of an heir ; and frequently 
the different descents to different heirs in suc- 
cession ; wills, and the devises contained in them ; 
the probate of these wills, add the courts in 
which these wills were proved, and the time of 
probate (both which circumstances are useful ; 
partly to facilitate a search for the will, and 
partly to show the time of the death of the tes*- 
tator, or rather to show that he was dead before 
a given time ;) also intestacies, administrations, 
and the like ; also settlements made of certain 
lands to certain uses, for the purpose of com- 
plying with the terms of some power on which 
the title may depend: in short, these and all 
other circumstances which may be important 
to the title, either with a view to its deductiop, 
or to show that it is free from encumbranoes, 
should appear on die abstract. 

Also if an encumbrance appear from a re- 
cital, it is the duty of the solicitor who prepares 
the abstract to state such encumbrance, even 
although it may not be existing ; and if he 
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should omit this part of his duty, the solicitor 
for the purchaser should take care that the 
omission shall be supplied. 

For it is the province and duty of the con- 
veyancer ultimately to consider, whether such 
encumbrance is or is not material* and whether 
there are any grounds for presuming that it has 
been released or discharged. 

As notice of a deed is constructive notice of 
all its contents, the purchaser becomes impli- 
cated in the transaction ; and it is fair that his 
counsel, or the person on whose judgment he 
relies, should have an opportunity of consider- 
ing how far such encumbrance affects the title. 

In all these and the like cases, liberal, and 
evfen honest practice, imposes on the solicitor by 
whom the abstract is prepared, the duty of sup- 
plying rather more information than may; in 
his own judgment, be material, than the latitude 
of fctthholding any fact or circumstance which 
may give a turn to the title ; or show an encum- 
brance which once existed, however strong he 
may consider the presumption in favour of its 
having been discharged or satisfied, or barred 
by *ttie lapse of time. 

The contract, or the agreement on which the 
deed is founded, should, in general, be shortly 
stated ; and in many cases it is material to state 
the contract fully, as an important part of the 
abstract. 

This contract is particularly relevant when it 
is made by or with a person who is dead ; so 

j? 
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thfcftheii :> is a conversion of the property froto 
rail into personal estate, and the mode of pay- 
ing and receiving the purchase-money is varied 
fey this change. 

For instance, if A*, who has the fee, contract* 

» » 

to sell to B, the inteVest of A is, in the view of 
a court of equity, arid according to the rules Af 
that court, converted into personalty ; and if he 
die his heir is considered as a trustee for the 
purchaser, and th6 executor of A is entitled to 
the purchase-money. On the other hand, the 
purchaser, or his heir, or (if any) devisee, is en- 
titled to have a conveyance of the land ; and if 
the purchaser die, then, unless the contrary is 
directed by the purchaser, the purchase-money 
must be paid by his executor, out of the pergonal 
estate, for the benefit of the heir or devisee. 

The same point, and also the date of the con- 
tract, are. material, when there ii, ftrtt^ a t*o«- 
tract, and secondly, a will, or a codicil TfepWb&fe- 
trig a %ift ; since the date of the contract itiay 
alter the state of the equitable title, fes'betfteen 
the heir and devisee. * 

In order, however, that this" change ittay be 
"effectual, as between Tieirs and executing 4ft 1 * 
essential that the purchaser should have accept- 
4d the title in his lifetime, or that the vendor 
should be in a situation to make sufch a title *ae 
a court of equity' would have compelled the 
purchaser to accept. 

For should the title prove defective, the heir 
at law of the purchaser, or the ctevisee, if any, 
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of the will of the purchaser, will not be j& liberty 
to wave the objections to the title, so as to charge 
the executor or administrator ^itfr the price. 
But the executor or administrator may interpose 
and resist specific performance, on the ground 
of a defective title, and thus keep the amount 
of the purchase-money as part of the personal 
estate, instead of applying it, for the benefit of 
the heir or devisee, in performance of the con- 
tract. In Broqm v. Mon$k % 10 Ves. j. 597 \ the 
purchaser h^d directed the contract to be car-* 
ried into execution, without having in his life- 
time accepted or approved the title, and' yet 
tbe^ecptor successfully resisted the claim of 
having the purchase completed put of the per- 
sonal estate. But although the executor re- 
suited specific performance, the devisee, an$ if 
there had not been a devise*?, then the heir 
BHght b?ve paid the price, gnd insisted on 
specific performance. 

On this point various distinctions present 
ttafpoeKep, and pre deserving of notice jn thip 
place. 

Tb# effect of* contract as agmn?t the vendor, 
supposing the contract to be spch as woijld be 
q^rried info speciic performance, is, 

lit. To convert the land into money, as b^ 
tw^en the representatives. 

2dly, To revoke the will of the vendor in 
equity ; but unless a conveyance shall be mpde 
in the lifetijpQ of the vendor, the will of the 
vender will remain in operation at law, and th? 

F 2 
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conveyance must be taken from the devisee, and 
the purchase-money paid to the executor or 
administrator of the vendor. 

On the other hand, on the part of the vendee 
or purchaser. 

1st. The money will belong to the vendor, 
and the land will, in equity, belong to the pur- 
chaser. 

2dly, This interest in the land is devisable, 
and will pass under the general words, " all my 
real estate/' — See Seeton v. Slade, 7 Vesey 
jjun. 274, and 12 Vesey jun. 214. 

Sdly, Unless devised by a will subsequent to 
the contract, the right to the benefit of the 
contract will descend to the heir, 
y. Lowther, 12 Vesey jun. 214. 

4thly, In either case, unless the contrary be 
directed by the purchaser, the purchase-money 
must be answered out of his personal estate, as 
far as there are assets for the purpose. 

5thly, Though the purchaser take a convey- 
ance after the date of his will, yet his will 
remains operative in equity on the equitable 
ownership, unless there be a new modification 
of the ownership by the conveyance. Bilt 1?He 
will, whatever may be its language, cannot 
transfer the legal estate, unless the will be made 
subsequent to the conveyance, or be republished 
after the conveyance shall be taken. 

In short, whatever will tend to elucidate the 
title either at law or in equity, or may sho^in 
what maoner the purchase-money oughf to' be 
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applied, and if circumstances will permit, that 
it has been duly applied, should be stated from 
the recitals, though the recitals are not evidence 
of the fact when the fact requires proof, as often 
as it cannot be stated from the original deed, 
&c. and as near as may be, these circumstances 
should be given in like manner as they would 
have been stated, from such deed or will, if the 
abstract of the deed or will, could have been 
given from the original instrument- 

Of the Testatum, or Witnessing Clause. r 

* 

And first of the part which expresses the 
consideration. 

The consideration should be stated in the 
abstract of every deed, either concisely or fully, 
according to the circumstances of the case i for 
instance, when A, who is the absolute owner, sells 
to B, it is sufficient to state that in consideration 
of 100/. paid to A by B, with the addition, if 
such be the language of the deed, for the abso- 
lufe purchase, <£c. ; but as often as some trust, 
or .power, requires that the money should be 
paid in a special manner, then that part of the 
(feed yhich expresses the application, is to be 
4.et$Ued,and yet the statement without evidence 
would not prove the due application, unless the 
receipts of the trustees are to be discharges. In 
cases of that sort, the language of the clause 
should be fully detailed, so as to show that all 
the requisites of the trust, or circumstances of 
the pfciwer, have been observed ; for example, in 

i 3 



70 OS TITLED 

consideratidn of paid to the said A B, 

by C 2), at the instance and request, &c. of the 
said E F, in full for the absolute purchase, &c. 
or in satisfaction and discharge, #c, and to be 
held and applied, $c. ; and in all these and the 
like cases, the language of the deed should be 
closely pursued in the abstract. 

Also when a deed is made in consideration of 
money payable out of a particular fund, as trust 
monies, &c, and a trust is implied from the 
/node in which the money is paid, or arises from 
the fund out of which it is taken, this circum- 
stance should be stated in the abstract. 

So when a deed is made for a particular pur- 
£p&j as for docking and barring all estates tail, 
&c. or for settling, &c. these objects should be 
noticed* 

' In general a short intimation of the professed 
object is sufficient. This clause is, for the most; 
P^trt, given more at length than is necessary for 
ordinary cases* 

Under particular circumstances, however, (as* 
wjiere a settlement is made for a jointure, and 
in bar of dower, &c.) this part of the object 
should be distinctly stated, especially if it be 
the only part of the deed which can be used to 
exclude the wife from dower. 

Nominal considerations, as ten shillings, and 
the like, should be noticed very briefly ; hor is 
it essentially necessary that they should be ex- 
pressed in any case, except in bargains and 
sales, in which it is the essence of the deed, 
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with a view to it* operation in that particular 
mode, that there should he a pecuniary, or at 
least a valuable, consideration in money, or, a 
rent of a pepper-corn, &c. being money's worth, 
as distinguished from friendship, tec 

Sometimes a deed intended to operate in a 
given mode, may be defective as a conveyance 
of that description, but may operate, by con- 
struction of law, in some other mode, as a 
covenant to stand seised, or as a grant at the 
common law, &c. 

As often as this circumstance occurs, the 
consideration of marriage, blood, &c. on which 
alone an assurance by covenant to stand seised 
can be founded, should be shown ; and if it do 
not appear on the face of the deed, it should b* 
stated as a fact, that consanguinity, or the mo- 
tive of marriage, existed between the parties. 

By the observation that it is on marriage, &c. 
alone, that a covenant to stand seised can be 
grounded, it must be only understood that wch 
consideration is essential to its operation in this 
mode ; not that the existence of another con- 
sideration, in addition to marriage, &c. will ex- 
clude this operation. From a variety of ca^es, 
it may be collected that a deed may operate 
as a covenant to stand seised, although it be 
founded partly on marriage, &c. and partly on 
a pecuniary consideration. 

And an instrument intended at a covenant 
to stand seised, may operate, Under proper cir- 

p 4 



» ' r I »,*■■» 



72 ON titles : 

cumstances, as a grant ; or being inrolled as a 
bargain and sale of an use. 

In this part of the deed it is also usual to 
acknowledge the receipt of the consideration 
money. Such clause should be noticed in the 
abstract, very shortly, except so far as it may 
show the due application of the money ; and 
when the nature of the transaction does, under 
such circumstances, as have been suggested, call 
for such specification, then the clause should be 
stated fully. 

In ancient deeds the consideration is neces- 
sarily presumed to have been duly paid ; bat 
in reference to modern deeds, omrU of equity, 
which, for the most part, have peculiar juris- 
diction over. matters of this sort, through the 
medium of trusts, require the purchaser to look 
to the receipt .usually indorsed on the deed, as 
evidence of the payment of the consideration ; 
and not to the receipt, generally contained, as 
a meie form, in the body of the deed itself. ^^^^ 

The want of a receipt by indorsement, or in ' 
a separate instrument, is implied notice that the 
purchase money has not been paid, and raises 
a question of equitable lien in favour of the 
seller for his purchase-money, or so much thereof 
as does not appear to have been paid. 

Such presumption, it should seem, is admis- 
sible only in deeds of modern date ; for in-» 
stance within the last twenty years; and in 
practice there seems to be a difference arising 
from the form of the deed 
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When a deed is expressed % to be made in con- 
sideration of a sum then paid; the receipt' is 
indorsed on the deed ; but if it appear by the 
recitals, as is oftentimes the case, on a re-con 
veyance by mortgagees, or their representatives, 
and sometimes even on sales to purchasers, that 
the purchase-money has been paid, and' the 
deed is founded on that consideration, the sub- 
stantive recital of a fact which previously ex- 
isted, is, aa between the parties, considered to 
be conclusive on the point, and no receipt is 
expected to be found as an indorsement on 
the deed ; and of consequence the Want of such 
receipt does not appear to be material. 

In a case of this nature, the recital of the 
payment of the consideration should be given 
in abstracting * the deed. 

Whether a lien exists by reason that part of 
the purchase money remains unpaid, must depend 
on circumstanced. • ■ • 

Prima facie there is a lien ; and in order to 
show that the lien is excluded, there must be 
evidence to prove that the vendor relied on some 
other security, and had given up his right of lien. 

Whenever part of the purchase money re- 
mains unpaid, and the vendor agrees to take a 
bond or note, or any other like security for the 
same, a few words should be added in the 
purchase deed when prepared, to rebut the pre- 
sumption of a lien. 

Any form of words will answer this purpose. 
It regularly falls into the order of being part of 
the clause, acknowledging the receipt, and may 
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be tp thjfi . effeqt, The receipt or satisfaction of 
which said sum of one hundred pounds, the said 
A. doth hereby acknowledge; and of and f rem 
the same, and every part thereof; and of and from 
all equitable or other lien, by reason that part of 
the said purchase-money remains unpaid, [or is 
secured only, and not paid], doth acquit, release, 
and for ever discharge the said purchaser, hh 
heirs, £p. 

Whenever there is, in this claim of the deed 
any expression which, on the one hend, shows 
th^t there i* a lien for x\& p^chaseHQi<)ney a p*^ 
oa the other hmd,. negatives snch lieq, th&t 
clause shpuld be inserted in the absjxajct, . 

£ndly, The name qftfa grantor, $c. 

It should appear in the abstract who is oi we 
named as the grantor or graptors; and when 
they are trustees, at whose request, &p. they 
made the grant ; and if aqy particular mode 
of execution or attestation w£? prescribed, to 
express such request, &c. the clause whiph ex- 
presses this mode of execution, or attestation, 
should be stated. . , 

The rule however thai; npn qyod dfatuni est, 
sed quod factum est, respiytur, is applicable; 
and it is material to show, by the memorandum 
of attestation, that these requisites were actually 
and duly observed* 

Also, as often as a deed is made with refe- 
rence to, and in exercise of, a power* the words 
of reference to the power, should .be stated, to- 
gether with the circumstances of the mode of 
execution and attestation; but the preceding 
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observation is equally, indeed more, relevant to 
Ihis clause. ' r_ 

When there are several distinct clauses of 
grant 9 it is convenient and eligible to give them 
in distinct clauses, to rendeif them more imme- 
diately obvious. -':"-< 

It sometimes happens that ah abstract is so 
negligently prepared, and written in so close 
and small a hand, that it requires infinite care, 
and a great sacrifice of the eyes,' to select and 
arrange; of evien to collect, the opeftbou-bf -thfe 
dfecfcf, as to the different granting parties; and 
die mode cff abstracting is sometime* so obscure, 
that the precise operation of the deed is rendered 
very confused. Nothing can be conceived more 
distressing to the conveyancer, or,- in the result, 
more injurious to the client, than an abstract so 
prepared. Such an abstract never can have the 
'same degree of attention, revision, and fre- 
quent consideration, as one written properly and 
legibly. 

In this part of the abstract, a common error, 
uhless such be the language of the deed, should 
be avoided. It is that of stating that it is wit- 
nessed that A. B. in consideration of, &c, then 
introducing the clause of grant, namely, the 
said A. did, &c. 

This is a grammatical error, and it corrupts 
the sense. There are two antecedents applied 
to the same verb ; each antecedent expressing 
the same thing ; and one of them being incom- 
patible mth the rates of grammar. 
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As often as it occurs, as it frequently does, 
that the name of a grantor is omitted, so thai 
in point of fact there is no antecedent to the 
verbs, which express the grant, the abstract 
should be a faithful transcript from the deed ; 
and the fact of the omission of the grantor's 
name, should be noticed in the margin. It 
is the province of the conveyancer to judge 
whether such .omission be material ; and also his 
duty, though his attention be not called to the 
fact, to notice that the. antecedent is omitted. 

In several instances, , and in particular in 
2 Ventris 141, the courts of. law have supplied 
in construction, the omission of the name of the 
grantor; and it may.be safply conpliided, tha>t 
the courts will follow this precedent, as often, 3* 
the context of the deed, renders it necessary to 
a sound and genuine construction of the seyeral 
parts of the instrument, that the name should^ 
supplied : but many cases may be. supposed, of 
compound or complex deeds, in wbiqh ;ti>vQql^ 
be uncertain whose name was intended ; , $nd in 
such cases, the court would not feel themselves at 
liberty to render that certain by cppstruction, 
which was, in point of intention, and of $pp.r£$- 
sion, left in doubt and uncertainty. 

When a deed is made between two parties 
and in all its parts imports to be a. grant from 
one to the other, the court can. seldom, if ever, 
be left in doubt respecting the intention, or 
have any difficulty in supplying the omission. 

3dly, Of the operative words qf grant. . 



OF THE TESTATUM. 77 

These words should be givenfully; in short, 
all the words of grant should be introduced, even 
though some of thera may appear redundant, 
and though of necessity all of them cannot be 
operative. 

And when there are several clauses of grant, 
the words of each clause should be famished, 
and there is a neat, correct and technical mode of 
framing the abstract, so as to keep each distinct 
clause, as a distinct clause in the abstract. 

4thly, Of the name of the grantee. 

The grantee or grantees should, as a transcript 
from the deed, be mefttioned in this part of 
the abstract ; and the words of limitation which 
are to be found in this clause of the deed should 
be added, as to A. B. his heirs and assigns; 
or to A: B. his executors, administrators, and 
assigns; or to A. B. and €. D. their heir's and 
fosigns; or to A.B. and C. D. and the heirs of 
A.B.; for as this is a material part of the deed, 
and this part of the instrument may influence 
the construction of other parts of the assurance, 
it ought to 1 be given with fidelity. 

' In various instances, this part of the deed 
maybe 6perative, and the habendum rejected 
as repugnant : and an opportunity ought to be 
afforded to the conveyancer of judging in what 
manner, and to what extent, decided cases are 
% to be applied to the different operative parts of 
the deed. 

In Spyve v. Topham, 3 East, 1 15, thwe were 
a lease and release ; the release was made be- 
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tween **e Tbiokaston of the first part, Topham 
of the second part, and Baas (a trustee of Top-' 
ham,) of. the third part* And in consideration 
of 7<X>{. to Thickeeton, paid by Topham, it was 
witnessed that Thickeston confirmed to Topham 
a*4 his be*r% to hold to Bast, and his heirs, 
to uses which gave Topham a power of appoint- 
ment, while the least for a year wae from 
Thickeston to Ba$*. 

An objection we* made to the titl#, under a 
supposition, that Topham wa» the releasee* or 
grantee in the release; and that the estate for 
a year, the only foundation for a release, web in 
Bass, and not in Topham ; so that Tophfcaa had 
not any estate capable of enlargement; and it 
was urged, that as &f$» was named ift the A*- 
bendum only, and not in the granting clauie^f 
the release, he could not be deemed the re- 
leasee ; but on the authority of 1 Inst. 7. a» 
Sheph. Touch. 75, Butler v. Elton, Carey's 
Reports in Chancery, 133* Earles v. Lambert, 
Alley n, 41 ; in opposition to JB v. 

Coulter, Cro. Eliz. 90S, the court rejected the 
grant or release to Topham, and treated Bass, 
though named in the habendum* and not in the 
premises, or clause of grant, as the releasee, 
the judges observing, that the cases cited 
were perfectly satisfactory in authorising then* 
to put a construction on the deed, in *upport of 
it, which, from the reason and good setup of 
die thing, they should probably have dene 
without such authorities, //JW'f'^*^ SJ3— 
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Cases of this sort are founded oil the rule, 
that a grant will be good, although the grantee 
be named as such in the habendum only, and 
nbtin the granting clause. 

Further distinctions- on this point will be 
noticed under that division wbiah treats <tf the 
habendum* : l 

When a pertfm&l annuity in fee, as distin- 
guished from a rent-charge as such, is originally 
created, the deed creating ' the annuity shonld 
not only state the words of limitation to the 
grantee: it should also state the words of lien 
or obligation on the part of the grantor and his 
hei+b ; lor instance, A. B. for himself, and his 
Astrty d*d g**n*> Sec; to C. IX and his heirs ; 
for an annuity in fee, as a personal charge, can- 
not tfxisL, unless the heirs ave bound to the pay* 
m&nt df it.-^Preston on Conveyancing, vd. % 
pi 409. ■* ':'■"- 

■>.. ■.. a Of the Lease for a Year, 

It* the abstract of an assurance by lease and 
?eka*e, it is ftsual to introduce the abstract by 
th**6' worta," first giving the dates in the mar- 
girr, & By indentitfies <>f lease e*d rebate" 
. Sfcinetiraes there i* a short .reference to the 
ltistfft for a year in the premises*; thos, in the 
abtual possession, $c. merely to show that the 
lease for fr.year is Tecited. This recital of a 
t&istj for appear fe partiotilarly important, when 
thfc 'tease for a year las been loat, or cannot be 
found. 
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It is also important in deeds of conveyance of 
Irish estates ; since, by the laws of Ireland, the 
recitals are conclusive evidence of the lease for 
a year ; or rather, no lease for a year is made, 
and the recital of a supposed lease for a year, 

supplies its place. i?*+sf:C* 

In conveyances of Jamaica estates, no lease **+— 
for a year is used by the gentlemen most con- 
versant with the laws of the island. 

Some gentlemen have doubted whether the 
recital of a lease for a year, in a recovery deed, 
by lease and release, can be used against issue 
in tail> or persqns in remainder or rtvmim. 
The gist of the objection is, that issue, -re- 
mainder-men, &c. are not bound by estoppels; 
but there is strong ground to contend that the 
recital is not used as an estoppel, but as evidence,; 
.that the recital is evidence against the tenant: 
in tail ; and that whatever is evidence agadpsfc - 
the tenant in tail himself, is evidence tgainst all 
persons connected with him in privity of e^fcaje. 
It is cle^r tjiat a copy of the lease and r^lea^, . 
or of the lease for a year, would be.evidflace.oC 
the original against the issue and remainder- 
men ; and & fortiori, a recital by a teaaitf 'in 
tail of an act, as being his deed, must be t th^ 
best evidence, next after the original* of the 
existence of the lease for a year. %^ZJ^y^'€^HA^Mi^ 

The late case of Holmes v. Ailshie* 1 Mad* 
Rep. 551, has not obviated the alleged diffi- 
culty. That case merely decides, that under 
the act of 14 Geo. II. c. 20, sec. 5, the recovery 
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shall be valid, notwithstanding the loss of the 
lease for a year, as part of the assurance by 
lease and release. That statute does not apply 
except there has been a lapse of twenty years 
since the recovery was suffered. 

Of the Parcels. 

It has already been noticed, that at the head 
of the abstract there should be an intimation 
as to the parcels to which the attention is to 
be directed. 

- Sometimes, particularly when the description 
of the parcels is short, and uniformly the same 
in different deeds, or without any material vari- 
ation, there is not any more eligible mode of 
describing the parcels, than by giving them at 
length, at the head of the abstract, in the terms 
in which they are to be found in the last purr 
chase deed. 

But this is not convenient, when the parcels 
run into great length; and it is inadmissible 
when the parcels are described in a different 
manner in different deeds. 

» 

The more general plan is to give the parcels 
at large, in abstracting the first deed, and in 
the terms of description which occur in that 
deed; and ii> the subsequent deeds to notice 
each variation, if any, which has taken place 
in the names, or other material parts of the 
description. 

And as often as the abstract relates to a single 

G 
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form, which was formerly parcel of a manor ; 
or to a close, which was parcel of a farm, and 
the farm or close passed inclusively, under the 
general denomination, the abstract should state 
the parcels in these or the like terms : 

All that the manor, &c. of which the farm, 
&c. or all that farm of which the close, &c. 
mentioned in the subsequent deeds, is parcel. 

Another mode of arriving at the end proposed 
is to state in the head of the abstract, that the 
farm, &c. or close, &c. was formerly parcel of 
the manor of, &c. or farm of, &c. 

But if the farm or close be particularly de- 
scribed in the deed in question, then the par- 
ticular description should be given ; and if the 
farm or close in question, &c. passed under 
general words, or there be any error in the par- 
ticular description ; in each instance, the general 
words embracing all other manors, &c. or all 
other manors, &c. comprised in certain deeds, 
&c. should be added. 

Inaccuracies and errors in the names and 
quantities, and even omissions of parcels are 
so common, that it is prudent in most instances; 
in preparing deeds, to insert general words 
adapted to the case, so as to supply any such 
error or omission ; and whenever the deed wwr- 
rants such insertion, it is proper to' abstract these 
general words ; or at least to give an intimation, 
that there are general words in the deed, thus : 
And all other manors, $c. which were purchased 
by from, $c. 
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In subsequent deeds, it will be sufficient to 
refer to the premises generally, in these or the 
like terms : All the parcels comprised in the 
abstracted indentures, dated the and 

days of of, all that 

the said manor of . The said farm 

called ; the said close, called 

But when any distinction is necessary, as is 
the case when various parcels of land are in- 
cluded, and it is material to distinguish some 
of them fr6m others of them; then the more 
prominent feature of distinction is the name; 
and the reference should be to the name. But 
sometimes the quantity, the occupier, the local 
situation, or the like, is the distinguishing cir- 
cumstance; and then the reference should be to 
th&t circumstance, as the said close, containing 
10 acres, or the like. 

To the general rule, that, in the abstract o£ 
the subsequent deeds after the first, the parcels 
may be referred to generally, or by a slight 
notice of them, the following exceptions should 
be made, and others of the like nature will fall 
ifiideif the same consideration. 
l> 1st, If the lands in question are a farm parcel 
oftt manor, or a close parcel of a farm, and the 
il&hor or farm is the subject of description in 
the former deeds, then the description of the 
fibrin or close should be given at length, froni 
the first deed in which the farm is separated 
from the* manor, or the close from the farm, and 

g % 
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is fbHy described, instead of passing under a 
general denomination. 

Sdly* As often as there is any material vari- 
ation in the description, either as to the name, 
the quantity, or the like, which can, by any 
construction, vary the effect of the deed, or 
eiucktato the identity of the parcels, such ?gri- 
srtibri ahould be shown. As the mid farm, $c. 
therein described as ail tliatfarm called 
or heretofore called, 
and how called ; or, as containing 

acres ; . or, ds in the parishes of 
Ikd* or, as in the occupation of 

or, as having descended from * ■ : to 

; 6r 9 as having been decisedby 
-. ^ t& % • 

. The farmer circumstances are more parties 
larly important when they connect the modern 
description with the ancient description ;, and 
the . latter circumstances a*e maUml only to 
show that the title has been, acted on according 
to theformer statement of the evidence, orthe&e 
circumstances fill ap a chasm in the evidence rf>f 
the. title ; or afford notice of some circumstance 
which it may be proper to investigate* 

It is too common to change the* description 
of the parcels, by adapting them to the present 
state of the closes; or, to substitute for a general 
or comprehensive description, a more mimttfe 
detailed, and particular description. 

There are various modes of accomplishing 
this object, when advisable. 
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Some gentlemen use the description as found 
in the ancient deeds, and afterwards odd a new 
description, introduced by these or the like 
words: Which said messuage, farm, hnds, md 
hereditaments^ are now better known by the der 
sorption of, #cj 

Whenever this mode is adopted, it is highly 
expedient that a few words should be added, tot 
embrace within the scope of the grant, all the 
closes, &c. jwhich are know n by the niodem 
description, since, without this addition, the. old 
description is the only substantial part of the 
deed, and no error in that description is cured, 
or inaccuracy supplied, by the superadded 
description. 

The Words of additional grant may be of 
this or the like import : And all other the mes- 
magi*t\ fyc< which are hereinbefore mentioned, 
emtmwated; or described by their present cer+ 
tamtiesorvi&ettptions. 

; Sdme gttittaftten adopt a more eligible plan; 
they, in the fittffc-instance, describe the farms, 
*fati6s^ &e«r 'by their modern description, and 
then 'add a reference, by way of showing their 
identity, and their connection with the ancient 
description; '■:»?• 

< In this mode the lands known by the new 
description <are the subject of the grant ; and 
the'itofeuse of die reference to the ancient de- 
scription, is to connect the deed which is pre- 
paring, with the more ancient evidences of tha 
Wits**' 

o3 
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It is always, however, a circumstance to be 
investigated, whether this application of the 
ancient description to the parcels which are 
purchased, is warranted by the fact* 

On many occasions this averment is added, 
without sufficient evidence to justify it; and the 
title really depends on deeds or document? of 
title, of which no abstract is given. 

Unless the facts imperiowly call for an 
alteration in the description of the parcels* the 
more secure, and, for that; reason, the more 
correct mode is to adhere strictly and closely, 
as far as* circumstances will admit, to thede^ 
scription in the -former deeds. 

But in some cases, the description must ne- 
cessarily be varied, and new denominations* in- 
troduced; as wbena particular farm is purchased^ 
and it used to pass under the name, and at 
parcel of, the manor, &c. 

With the exceptions which cases of this sort 
Tender necessary, the description of the parcels 
should never be varied. 

When allotments, exchanges, #c. are made 
under inclosuty acts, the lands received upon 
such allotment or exchange become subject to 
the title which attached and belonged to the 
lands, in respect of which, such allotments; or 
exchanges were made; and the existence of 
such allotments or exchanges ought to be stated, 
in the order of the dates, and at the period 
Mr hen they took place. 

From that period it ifr to be shown, that tfeq 
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deeds, Sec. are in terms comprehending these 
allotments* 

The omission of parcels of this description 
most frequently occurs in deeds of assignment 
of attendant terms, special letters of admini- 
stration, and the like. And in modern practice 
a few words are added in these and the like 
species of instruments, for the purpose of bring** 
ing within the operation of the deed or . other 

| instrument, the parcels of this description ; of 

| course, when relevant, these descriptive term* 

ought to he stated in the abstract. 

I It is to. allotment* and eaclmngts only under 

acts of parliament for inclosure, &c. that these 
observations are applicable, 
. The effect of one of these acts is to commu- 
nicate to the lands received on allotment or 
exchange, the precise title which affected the 
property, in lieu of which the allotment or 
exchange was made. 

U/h/.z In exchanges between individuals by way of 
conveyance, or even by an enabling act of par- 
Uaflaent obtained for the sole purpose of ex- 
change, no such identity of title is preserved 
or communiqated. The title to the lands re- 
ceived in exchange, will depend on the deeds, 
&c» which concerned those lands prior to the 
exchange ; and on account of the warranty 
annexed to such exchanges, whether made by 
private deeds between individuals, or through 
the medium of an act of parliament, the abstract 
ought to contain the history of the title,, as well 

g 4 
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to the, lands given, as to the lands received, ill 
exchange ; since there may be an eviction for 
want of a good title to the lands given in ex* 
change, or the lands received in exchange. 

A title, of a still more . complex nature, and 
of greater difficulty, exists, when a gentleman, 
has many farms, held under different titles, and, 
oo an iqqlosure act, he receives an allotment 
in lieu of all these lauds, or of common rights, 
affecting all these lands ; or he purchases various 
allotments made to cottager* or other persons in 
small quantities, in reppect of different tenements. 
. Ujyfcf these and the like circumstances, to 
show a marketable title, there ought, in strict- 
nesa, to he an abstract of the deeds, &c. cofr* 
taining the evidence applicable to each tene r 
ment, for which an allotment was made. 

Supposing the allotment to be entire few: many 
tenements, and the title to one of these tepe~ 
nients to be defective, the title to & part at 
least of the allotment will be equally defective ; 
and the inconvenience and incalculable mischief 
are, that no person can ascertain the particular 
part of the allotment which would be recovered 
on eviction by reason of this defect. 

In some cases, titles, involving these circum-r 
stances, would be attended with more expense 
to put them in a marketable state, than thfe 
actual value of all the lands. 

In one instance it was reasonably, computed; 
that there must have been two hundred difiereafc 
abstracts, to show the real state of the title. 
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' In another instance, a vendor abated twenty 
thousand out of sixty thousand pounds, father 
than have the contract rescinded, on Account 
of an objection insisting on this' defect j'&nd 
that since the lands were not ascertainable,' the 
wart could not decree performance with" an 
abatement. 

Transactions connected with the redemption'^ 
the fork? tar, sometimes also involve the title, with 
reference to trhfe fardels, in great perpleiitjK 
* When the land fax' is purchased by a; parti- 
cular tenant, 1 and' dome of tHe'landk dVe iettfed 
to one class of tises, and others to a diflferfent 
class of uses; and there is one entirte : 'iontfract 
ibr the redemption df the Tarid taxi 'fo* example, 
when some of the lands are held in fee, Hiid 
others for « particular estate, and thete is' one 
ctrtrtmct oiily for the purchase df Hie' land tax 
of both estates; a title derived tinder' a* sale, 
itoade under the powers given by the land tax 
acts, will be defective. 

It is obviods, * that cases felKng within these 
observations will require particular attention 
concerning th6 parcels. 

In regard to inclosure acts, it would be con- 
veniettt that general commissioners should be 
appointed, enabling them, at the instance of 
the parties ihterested, to make allotments dis- 
tinctly, for lands held under distinct titles, or 
dititinet tenures, so as to correct any errors or 
Omissions of the commissioners acting under 
local acfts. 
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And on redeeming the land tax, each contract 
should be for such lands only as are subject to 
the same uses, and there should be a power to 
commissioners* to correct mistakes made in this 
particular* 

It has happened more than once, that an 
allotment under inclosure acts has been entire, 
and made in respect of some lands held for life ; 
others held in tail, and others held in fee ; and 
in- thte. present state of the law, and in the 
absence 'of decisions, a title* more perplexed, 
in respect of the parcels, cannot be easily 
conceived* . • 

A 

, Whenever any doubt exists whether particular 
land* were the subject of deeds which granted 
lands in general tenms; or by a description now 
grown obsolete, the relevancy of the former 
deeds ought* in a complete abstract, to be showq 
by means of cotemporaneous documents, as 
leases, assessments to the land tax* poor rates, 
&c. maps, stewards accounts, and the like* 

That the present assessment to the land tax, 
or poor rates, as it applies to the lands actually 
purchased, can be traced back through the 
whole period of the abstract, without any ma- 
terial variation, will, in general, relieve the tide 
from all doubt on the point of identity. 

The, advice to be given is, to compare the 
assessments at the distance of each peripd of 
ten years, unless grounds appear for % abridging 
the period. This is a short mode of investi- 
gating the identity. 
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In stating the duty of the conveyancer, it 
will be proper to advert to those errors in the 
description of the parcels, which are, and those 
which are not, deemed material. 

Another reason for disclosing a variation 
in the parcels, is 9 to enable *the purchaser* • or 
hie counsel, to form an opinion, whether such 
variation can affect the validity of the tittew . 

Sdly, As often as the abstract; is delivered 
with a view to a sale, or that deeds may be 
prepared from the abstract, the paroels should 
be -stated at full length, from such of the, deeds 
as are proper to be recited ; especially the last 
purchase .deed ; and also, in the mortgage deed, 
or, trust deed, if any conveyance is to be taken 
from the mortgagee or trustee ; since mortgagees 
and trustees, frequently, with more caution than. 
good reason, refuse to join in conveying by any 
cither description thanthatwhich was introduced 
into the conveyance under which their title is 
derived^— See Shepherd's Precedent of Prece- 
dents, 160. 

4thlj. The description is sometimes given by 
terms of reference. 

, In , these instances, the terms of reference 
should be, stated fully, since they are of the 
essence of the description ; and a mistake in 
them would, in many, indeed most cases, be fatal , 

A mistake of this sort frequently ftcaurs m 
the assignments of terms, made with reference 
to the deed, by which the lands were previously 
assigned to the present trustee, or the testator, 
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or intestate ; and, on that paint, the more 
material 4 and relevant observations have already 
beei* offered*- 

And when the mistake destroys the essence! 
of the description, so that there is a want of the 
certainty Required by law, ! the error will no 
doubt vitiate the deedr but if ar certainty exist, 
notwithstanding a mistake, as it does in the in- 
stance alreadv stated* of a correct recital, and a 
mistake in the reference to this recital, the deecF 
would be supported, and have its operation. 

Also wheA the grant is of a reversion or re- 
mainder, and the Substance of the grant is, u a!l 
that the reversion or remainder, &cl expectant 
on, &fc." tliesfc words should be set but atfiift 
length," since any efrtor in 'the essential p&H of 
the description, would' destroy the effect of ttte? 
grant; for example, if the reversion : or remairr* 
der was described as expectant on thfr deatfr l ef 
% A y when in truth it was expectatit t>h thte'daaTA? 
of 2J, then, as in point of feet, there wasfibttartfy 
such reversion or remainder, the words afgrfiit 
cannot have any application, and will fdt tfiat 
reason fail of effect. '-' 

The mistake, however, of calling a reni&iAdeir 
by the name of a reversion, or a reveraioflMby 
the name of a remainder, is not material* ftfr 
a reversion may pass by the name of a remaftf^ 
der, ot k amverso; as well as by its p*opet 
denomination. 



. » 
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» 

Of general words : exception, and the douses of 

reversion j estate, deeds. ■ » 

• ( * . • i j 

Whek the terms of description, are. pf a 

general nature, a3, * all thpt farm called A,' so 
that a question may a^pe whethpr it extend?, to 
attain land* reppted to be parcel of the %m; 
and a reliance 14 plaped oijl the clause of general 
wordsp granting. " all messuages, &c, or fill out* 
housg?, #low^&c. jprpel, i $c--0|r reputed .par- 
cel oj: hcjld, U*P<k oppupied, &c" t thi$ clause 
dtygjld Jbe, attracted fully, as it may teud tp 
iffff|ov£ doubts which otherwise , might exist. 
vThij* is.mojs particularly the qase when a 
fiftw is; surged by the, addition of certain 
doges,. ,which had formerly passed by, certain 
oanp^pnd a distinct description; and this de~ 
s^pfion* is.wnk in the genexal denpmination of 
\b# L feflpv&c, ; 00 that those particular lands 
oaQttotpass, otherwise than under the general 
dgqQi^piatjon of the farm* or the general words, 
which embrace all closes, lands, &c- held with 
tfat,&n&» or reputed, parcel, &c. thereof. 

And sometimes it may be even necessary, to 
add an abstract of old leases, or the like docu- 
ments, to show that there has been an unity of 
occupation ; and to give evidence, by affidavits, 
to support the fact, that the closes have been 
deemed parcel of the farm. 

Some observations have already been offered 
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on the subject of general words, containing the 
clause commonly called the sweeping clause. 

This clause should be added as often as any 
aid can be derived from it ; so as to remove a 
difficulty respecting the parcels, as that diffi- 
culty may arise, either from an error in the de- 
scription, or frbm a want of sufficient identity ; 
or from any other cause which raises a ques- 
tion of defect, which may be supplied by such 
general words. 

But in a well prepared abstract, no moi*ep ar- 
cels should be introduced than those which are 
materially relevant to the title to be considered ; 
and if one abstract be made for the use of 
divers purchasers, the parcels which are pur- 
chased by such purchasers respectively, or by the 
purchaser for whose use the particular abstract 
is delivered, should be pointed out by* tnalf- 
ginal observation, or by sdnie other notice J arid 
this observation is equally applicable to each 
deed, &c. 

In abstracting clauses which contain general 
words, the attention should not be drawn *td 
more parishes, townships, &c. or other terms' in 
the deeds, than are relevant to the parcels, as 
to which the title is under consideration ; for 
example, when the abstract concertis lands in 
Tunstall only, the form should he, u AMaU 
manors, 8fC. messuages, farms, latids and here- 
ditaments* in several parishes ' and ptdbe* th&ein 
mentioned, and amongst them Tunstall" 
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It would be a great accommodation to the 
conveyancer, and promote the dispatch of busi- 
ness, that this observation should receive atten- 
tion, and be introduced into general practice ; 
and the practice should be extended to all simi* 
lar cases' to which the observation can be ap-* 
pHed. Nothing displays more attention, or 
more skill on the part of the solicitor. 

And in this place it may be properly noticed, 
that in preparing deeds of extensive property, 
with general words, either naming the several 
occupiers or tenants, or the townships or parishes 
in which the lands are situate, it is usual, with 
gentlemen whose experience has taught them 
the value and utility of such arrangement, to 
name the occupiers, the tenants, the townships, 
th$ parishes, &c. &c. in alphabetical order . And 
the, adoption of this practice cannot be too 
strongly recommended. 

The exception also, if any, in the deed, out of 
the parcels, should be noticed, as far ad it is 
relevant to the parcels to which the abstract 
relates. 

The clause of the reversion, unless it contains 
special matter, as the apportionment of rent, or 
the like, ought to be noticed only by a short 
reference, in these or the like terms, ' and the 
reversion/ #c. 

The like observation is equally applicable to 
the clause of * all the estate, 9 with the exception, 
however, that if from any error in the haben- 
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dam, the estate is not well limited by that 
clause, and consequently the clause of all the 
estate may be the efficient and operative clause 
of limitation, the language of this clause should 
be fully detailed. See Jermyn v. Orchard \ 
Show. Purl. Cases, p. 199* 

But although the clause of ' all the estate • 
import to grant all the time or ownership which 
is in the grantor, yet it is now, in opposition to 
the current of the earlier authorities, decided, 
that this clause does not exclude the power of 
the habendum to give a partial interest by way 
of underlease : for the effect of the grant and 
habendum, collectively taken, are to demise the 
land and all the estate, for a term of years, so 
that there is not any repugnancy or incQnsistency . 
See Earl of Derby v. Taylor, 1 East Reports, 
502. The point decided in this case, differs 
from the long and much controverted point, 
raised in Jermyn v. Orchard. 

In the latter case the habendum was void, and 
the court would not suffer a void habendum to 
defeat a grant which was complete. In that 
case a term was granted. Habendum from and 
after the death of Thomas Nicholas. This ha- 
bendum, for a reason purely technical, and 
which merits reconsideration, could not operate ; 
and as there was a grant of the recited lease f the 
court decided that the habendum might be 
rejected, and the granting words retained, Ut 
res majis valcat, qtcam pereat. 
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The clause granting all deeds, &c. should also 
be noticed only by a short reference in this, or 
the like form, And all deeds, #c. 

Of the Habendum. 

When the habendum* is co iwCtly pHepared, 
\t has words of reference to the parcels, *nd 
names the. grantee, and limits the estate. 

Supposing the habendum to be correct, the 
common practice, in reference to the parcels* is 
to give the effect of the habendum thus, To hold 
the same unto, fyc. But as often m the haben- 
dum is inartificially penned, by omitting some 
of the parcels in the enumeration, or reference 
tg them, this variation should be noticed. 

Sometimes also there are djjferemt clauws of 
habendum. 

ht these, and the like instances the parcels 
enumerated in the different clauses should be 
specified, so as to show that the terms of refe- 
rc^pe are correct, and what are the operations 
of j the different clauses. 

. ft ^fometimes also one person <i* named as the 
gr#ptee in the premises, and* another in the 
^bendutti . In general the grant will . operate* 
apd the habendum be rejected. 

But under circumstances, as already noticed, 
the habendum may be retained, and the natne 
iq the grant rejected ; as whereyft lease was to A, 
apd the release to B ; habendum to A ; under 
these and other circumstances, which manifested 
an intention that A should be the grantee, the 

ii 



grant ifl thg premise v^s held ipoperaJtiFe* quid 
the habendum was allowed to be e^ectuaj. 

So when a feoflfmenj is. made, the Uyery wqu& 
probably determine the operation ; for example, 
the charter has a grant to A, habendum to B : 
If livery be m^de t<? A> he woul4 be deemed the 
gra#t$e. On the Qt;her bgnd, livery to B ^Qjiljt 
determine the courts to decide that the, deed 
and Uvery vyere aft effectual cQnveyance to J^. 

In the c^e of Spyye v. Topfam* 3 East 11& 
the djfJBpulty wa? tQ. reject the graqt,. and tQ 
retain the habendum, Had thq gi»nt b^en 
correct, and the habendum repugnant, there 
would not ha^ve been. a«y difficulty ; for it* is 
established by many authorities, that wljen tbecs 
are two clauses in a deed*, and one. of them 13. re- 
pugnant, the latter shall be rejected : ai$p,,thpt,* 
gr^tipaybe^good-withqutaQ habendum, SPthat 
upon a. substantive case of a grant tq A w& his 
heirs, habendum tQ B. wd his. heirs, indfipea^ 
dent of other circumstances, the grapt would .b« 
retained, and the habendum rejected. fca a_qaee 
which occurred in practice. the grant was to K. 
and H. and their heir?, habendum to Gross, wd 
his. heirs. So that on the general rqle the bar 
bendum, and not the grant, was to be rejected*] 
the livery, also was made, to K, &ad H.,,aqd tfiis . 
circumstance showed, they were* in. point. 9f Wr 
tention, to be tire grantees.: for livery, it is, to be 
observed, is the essential part of a feqf&nfatj 
Had the livery been i»wie fc>. Qrm% inejwid of 
K f and H., th# } circutwtajwe would, tans 
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brought the case within the reaSoh of Spytik v. 
Topham, arid have determined the construction 
of the deed, by leading to' the conclusion', t&it 
it amounted to a grant td J Cross antf his' hefts. 
As in effect the grant was to K. and H. and their 
heirs, to uses, the' h&beridllIh , to* CVoss ik ; as re- 
jectecf: thus the uses arose froni the seisin Which 
passed to K. and FT. 

Iii tJhis part also of tile abstract the liame of 
the grantee or granted shoul'd be added : and* 
when there are any words of modjfibatiori, 
seve/htg thetendncj), these wards should'be faith- 
fully' abstracted* 6\f ratflef trahscribecf. 

Ithe Mtdscf RmttaMn alto shbtild be faith- 
fully glveii, and lather fully thfciri concisely 1- 

And as a deed^ operatiri^' urider the rules of 
the common law, may be void 1 , bddaiisfe it 'limits'' 
vtiei fate of freehold, fd cdtnnitrice irif&turo, the 
words Which suspend tlid limitation* or dpgratioii' 
of the grant, quo ad the estate, by Htedting the' 
same to commence at a future time, should be 
added. 

Het it Be remembered, that an usff or a trust, 
or a term of years, or a rent, ori* its dreatiori'di 
nbtio, maybe Incited td' cdrttriifence M futilh. 
[£ssay ofi E'stetfes; di: FfeeMd^ 

In a note by Mfc Powell td ' His editidri of 
TPbodYCoitveyttnbirig', the law, as it regards* tfhe 
lathing on thfe' htibenduni, is given ^ith grdait 
acciracyi aftidin a very rfeat and conipressecf 
form, and is deserving of particular attention;' 

ii 2 
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• 

Connected with this subject, and belonging 
to it, is the important learning of remainders, 
of contingent remainders, and the various con- 
sequences to which contingent remainders are 
subject. 

Remainders are in abstracts generally intro- 
duced by that word* unless the remainders are 
limited by words of contingency. 

The abstract should always state the words 
of contingency by which contingent remainders 
are limited. 

There is scarcely any learning connected with 
the forms of deeds which requires more attention 
than that which concerns the description of the 
parcels, the rules regarding the exception of 
parcels, and the repugnancy between the grant 
and the habendum. 

In detailing the duties of the conveyancer an 
attempt will be made to collect the rules of law 
applicable to these several heads. 

Of the Reddendum. 

This clause should be stated very briefly, 
except in two cases, viz. 

1st. Where the rent is reserved in some par- 
ticular manner, and a question may be raised 
on the validity of the reservation. 

v 2ndly. Where the rent is the subject of the 
title to be considered, and the deed is abstracted 
for the purpose of showing the creation of the 
rent. 
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In these and the like cases the abstract should 
be full, so as to give all the particulars which 
may be material. 

With these exceptions it is sufficient to show 
the quantum of rent, and the stated times of 
payment ; and also, if such be the fact, that ttie 
tent is to be clear of deductions for land tax, or 
of all deductions generally. 

Of the Declaration of Uses. 

As often as a conveyance is made to a man 
and his heirs, to the use of him and his heirs, 
so that, in effect, he takes by the rules of the 
common law, and the declaration of use has no 
other effect than to exclude a resulting use, the 
limitation of the estate, and the expression of 
the use,, are in abstracts consolidated into this 
form, To hold the same, &c. unto and to the use 
qfthe said A. B. and his heirs. 

This mode of abstract is also observed in 
application to freeholds for lives, when the 
expression of the use is a mere echo of the li- 
mitation of the estate, for in assignments of 
estates for lives to a purchaser ; or trustees, who 
are to retain the estate, the grant, or rather the 
assignment, is generally made to and to the use 
of the grantees during the lives. 
• But observe, that when the grant or assign- 
ment is to and to the use of the grantee, no 
further uses to be executed by the statute are 
admissible* Of course, when the uses are to 
be declared to govern the legal estatd, there 

h 3 
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* • * 

should be a simple grant to the grantee, his 
heirs* &c. to the intended uses: and the ab* 
stract of a deed, so penned, should show the 
uses, as distinct from the legal seisin. 

A 9 tenant for life, made a grant, with livery, 
to A, and to his heirs, habendum to A, and his 
heirs, to tjie use of A 9 and his heirs, for the life 
of A. 

On these facts a question arose whether there 
was a forfeiture. It was attempted to support 
the conveyance as a grant for life only, and 
therefore as exempt from the right by for- 
feiture. The ground taken was, that the grant 
and the use were parts of the same limitation, 
so that, in effect, there was a grant only for the 
life of A; but it was decided, that the grant was 
distinct from the use, and that the grant witt) 
livery passed the whole fee ; and that the for- 
feiture was not saved by confining the limitation 
of the use, which was a distinct clause, to the 
period of the life of A . » 

* This mischief would have been avoided had 
the habendum been to and to the use of the 
grantee and his heirs for the life of A. ; for in 
this mode the use would have formed- part of 
the limitation of the legal estate. 

A like error sometimes occurs in levying a 
fine sur concesserunt in fee, or sur conusance de 
droit come ceo> $c. wbeq the contfzor has merely 
an estate of freehold* It is in vajin th^t the. 
deed of uses treats the conuzor as tgn$Qt fop 
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life ; for though to some purposes, the fine and 
deed of uses are parts of the same assurance, 
there is not any reason to expect that the rule 
would be applied to a case of this description. 

And yet where a grant was made to a man 
and his heirs, habendum to him and his heirs, to 
the use of the heirs of his body, the court held 
the habendum and the use to be part of the 
same limitation* 

As often as the declaration of use is to operate 
distinctly, through the mediilm of the statute of 
tees, it governs the legal titlfe, and the uses 
should be given fully, at least so far that the 
precise state of the title may be ettllected from 
them. 

As titles more frequently torn on limitation^ 
of use than on any other part of the deed, it will 
be right to consider this prirt of the abstfafet 
with particular attention, and to give some di- 
rections, by means of which abstracts may be 
prepared with accuracy. 

These observations afe equally applicable also 
to limitations of use in wills, and for that reetsah 
should be read as equally referrible to them. 

In every limitation of fcse four circumstances 
are to be considered ; 

1st. The time at which, and the circumstances 
wider which, the use is to arise. 

£dly. The person in whose fitvor the use is 
limited. - 

3dly, The duration of the estate, as expressed 
in the Ktnitfttion: 

h 4 
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4thly, The words of modification, which re- 
gulate the order, or manner of the enjoyment. 

The time at which an use, or estate is to 
commence, is for the most part expressed in the 
words by which the limitation is introduced- 

This is more particularly the case, in intro- 
ducing limitations by way of remainder, and 
on the creation of future springing, or shifting 
uses. 

In deeds to operate by the rules of the com- 
mon law, a grant of an estate to commence 
in future, is void, because it places the freehold 
in abeyance. . 

But in wills, Under the learning of executory 
devises, and in conveyances to uses, under the 
learning of springing uses, the estate may com- 
mence from a future day, or from a given event : 
so as such event fall within the rule prescribed 
against perpetuities. 

The language which expresses this future use 
or estate, and also the. language which limits a 
contingent remainder, should be fully and faith- 
fully abstracted ; and the more special are the 
words by which the limitation is introduced, the 
more full and correct should be the statement 
of these words. Clauses which are expressed 
in a special manner, or which have a more than 
ordinary portion of language to denote the in* 
tention, require to be particularly detailed. The 
construction must be made on the whole clause, 
and the intention collected from, and conse- 
quently the rules of law be applied to, every 
part of the clause. 
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* 

Future uses are denominated from the cir- 
cumstance, that they give interests to arise at 
a future time, or on an event; and When they 
are to arise on an event, or contingency, they 
fall under the denomination of contingent uses, 
and, in some cases, contingent remainders. 

But sometimes there may be a future usej 
which is neither a remainder or contingency, as 
in a conveyance to A and his heirs, to the use 
of 2$, and his heirs, from and after the 29th dav 
of next September. This use is not contingent, 
nor is it a remainder : it is a future or springing 
use. No use will arise till the limited* period ; 
and in the mean time the use of the fee will 
result, so that the original settler or grantor has 
a fee determinable when this* future use shall 
give a vested estate. 

Such future use, while it remains in its exe- 
cutory state, is devisable, or may be released, or 
may be bound by estoppel, or may be extin- 
guished, or may be the subject of a contract, or 
agreement in equity : but an interest, under a 
future use, while it remains executory, cannot 
be transferred by a common law conveyance. 

Besides, when the first use is future, all the 
other uses depending on the same, are, except 
in very particular cases, arising from special 
regulations, also future. 

Hence the importance of stating all circum- 
stances which may afford any information re- 
specting the nature of the use, and the con Ur- 
gencies on which it depends. 
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Al«o 9 whether a remainder is to be deekfted 
vested or contingent, must depend on the Ian* 
guage or terms in which that limitation is 
penned, or the object in whose favor the use 
is expressed. 

An use may be contingent from vinous 
causes ; 

1st, Because it is limited expressly on an 
event which may or may not happen, as the death 
of J, in the life-time of B ; or the payment qf a 
sum before a given day ; or the payment qf a 
sum by B; since it is uncertain whether he ever 
will pay. And here note that if the payment is 
to be, by B. or his heirs, there must be a limited 
time, or the use depending on this contingency 
will be too remote, since the payment may not 
be made within the period prescribed by the 
rule against perpetuities. 

So an interest to commence from the return 
qf C.from Home* is contingent for he never 
may return. 

In short, an interest is contingent as often as 
in terms, or in construction of law, it is limited 
to commence from an event which may or may 
not happen. Also an interest may be contin- 
gent, because it is limited to commence at a 
time (as the death of B\ which, though it ne- 
cessarily must happen, will not qertainly happen 
durii^r the continuance of a particular estate, 
for the life of some other person than B. 

Thus,, if -4 be tenant for hi* own life? and a 
remainder is limited to C, from and afW the 
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death of By this remainder is contingent, be* 
cause A may die in the life-time of B ; in other 
words, the particular estate may determine 
before the remainder is capable of vesting* 

So if A be tenant for his life, and a remain- 
der is limited to C from and after the deaths of 
A and £, the remainder is, for the same reason, 
contingent, because A may die in the life-time 
of J5, and the remainder of C cannot, consist- 
ently with the language of the gift, take effect, 
as a vested interest, until the death of B. In 
short, the remainder will be void if A should 
die in J5"s life-time. 

These conclusions arise from a rale of law, that 
a remainder must vest during the continuance 
of the particular estate, or to instant e 9 that it 
determines, or the remainder will fail of effect. 

These are contingencies, therefore, by implU 
cation of law, arising from the nature of the 
limitations, and their legal operation. 

These gifts are not contingent in themselves* 
They are only contingent with reference to the 
law on remainders, that B most die in the hie* 
time of A j to gift effect to the remainder. 

This shows the necessity of distinguishing 
[ accurately between a remainder and a spring* 
\ ing or future use. For if lands be conveyed to 
A in fee, with a substantive independent use to 
C x 4fter the death of JB, this is a future hot not 
a, Qont»jgent upe. It is future* because it is to 
W£rt for effect until the. death of M ; but it w 
not wntwigonV tacaupo; £ will certainly die ; 
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and the future use will, in construction of law, 
certainly take effect on his death. 

And there would not be any inaccuracy in 
treating this as a contingent use ; since, in point 
of law, it depends on the contingency that it 
shall not be released or destroyed before it ca» 
take effect ; and all that is necessary is to distin- 
guish it from contingent uses being remainders, 
as far as such contingent remainders are sub- 
ject to be destroyed by the determination, tor- 
tious alienation, surrender, merger, or forfeiture 
of the particular estate. 

But every interest, which is limited to com- 
mence, and is capable of commencing, on the 
regular determination of the prior particular 
estate, at whatever time the particular estate 
may determine, is, in point of law, a vested 
estate : and the universal criterion for distin- 
guishing a contingent interest from a vested 
estate, is, that a contingent interest cannot take 
effect immediately , even though the former estate 
were determined ; while a vested estate may 
take effect immediately, whenever the particular 
estate shall determine. . . * • 

Hence it often happens that a limitation, 
expressed in words of contingency, is, in law, 
treated as a vested estate. . 

The obvious examples are, To the use of A 
for life, and if A shall die in the life-time <rf*B, 
to the use of B for his own life. In this instance 
the estate of JB is vested. The reason- of this 
particular case is, that do more is expressed 
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than is implied by law, since he could never 
take in the order of limitation, unless A should 
die in his life-time. The rule which governs this 
case is expressio eorum qua tacite insunt nihil 
operaiur. But if the limitation to JB had beea 
to him for years, or for the life of C, or in tail, 
the rule would not have been applicable, and of 
consequence, the remainder would have been 
contingent. 

On a recent occasion a curious question calling 
for the application of this rule arose. Lands 
were limited to A for life ; and if A should die 
in the life-time of B, his intended wife, to the 
use of the wife for life ; and after the death of 
the survivor of A and JB to the use of the heirs 
of the body of JB, to be begotten by A. A 
gentleman of great eminence and experience 
considered B as simply tenant in tail, and her 
interest as contingent. He construed the several 
limitations as if an estate tail had been given 
by one entire clause. On the other hand, it was 
contended, that the several limitations were to 
be construed separately and distinctly, so that 
B had a vested estate of freehold, which con- 
nected itself with, and drew to itself, under- the 
rule in Shelley's case, the benefit of the limi- 
tation to the heirs of the body of the wife, as a 
vested estate tail. No decision has been ob- 
tained on a case thus circumstanced • 

Also, if an estate be limited to the use of A, 
and the heirs of his body, or is devised to A 
and his heirs, and if A shall die without heirs 
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of his body, or issue of his body to B, though 
these words express a contingency, they do not 
suspend the vesting of the limitation in re- 
mainder. They merely designate the time at 
which the remainder is to commence m pos* 
session. The consequence is, that the remainder 
is vested, since it may take effect on the deter* 
miration of the particular estate^ at whatever 
time that estate shall determine. But if t!he 
limitation over had been introduced by these 
or the likeworcta: If A shall 1 die without issue 
in the life-time of B ; or if any other C6ntin-i- 
gency had been- expressed, unconnected withthe 
actual determination of the prior estate, tSwta- 
the remainder would ha?e been contingent.* ' 
In some instances a limitation over may cause' 
a prior gift to vest the interest, while, without' 
such limitation over, the gift would have' given" 
a contingent interest: ....'.. 

Thus, a gift to A and his Heirs , at l Hfoagp df 
twenty-one years, or when he : shall attain that 
age, gives a* contingent interest. [Grant's ctefe, 
10 Rep. SOiJJKAX £4/-** 

But a limitation over, or substitution, incase 4 
A should' die under twenty-one, would give 1 to*' 
the former limitation the construction x aMF 
consequent effect of passifcg a vested 1 ifift6rtsti 
[Edmantrv: Bammmd; SfShow. 398: 3 Lev: IS$. 
Doe v. Nowelti 1 Maulfe and Steltfyn; 3&ti 
Broomfield v: CroWdeP, 1 New Rep. 313.p 

In this place alstf, it is to be observed, that' 
ambtt remterefftaittcfct may 6e tested; dilibagfi 
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a more immediate remainder by way of particular 
estate is contingent; provided the- estate of free- 
hold on which it is* made to depend, is limited 
by way of present estate, so as to confer a rested 
interest. 

When a remainder in fee is limited on a con- 
gency> then all subsequent limitations by way 
of alternate, or substituted, remainders, ihufrt 
necessarily be contingent. < 

So if one limitation is too remote, all other 
limitations by way of remainder must neces-e 
sariiv be too remote. 

Bbt in wiHs, or conveyances to uses, a subse- 
quent clause may introduce a vested estate, to 
fill up the chasm or interval 1 during which there 
is to be< any suspense or abeyance. Residuary 
clauses' in wills frequently give a vested re- 
mainder, to remain ia force,* until defeated 1 by 
the vesting' of a contingent remainder in fee ; 
and it is observable, that this remainder passes 
to the devisee, and in most instances, • under 
general* words* instead* of descending to die 
heir. 

This remainder is immediately expectant on 
the particular estate ; and yet the contingent 
limitation operates as a remainder, and may be 
destroyed; at least, such- is the opinion which 
obtains in practice, while the residuary devisee 
has* the like interest as the heir would have 
taken, if this reversionary interest had not been 
dftvieed. 

This is a peculiarity in law* introduced by 
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the learning of wills, and of uses ; namely of a 
particular, estate, and a remainder in fee, aud> 
the remainder in fee liable Jto be divested by 
another estate, though a fee, to operate as a re* 
mainder. Another peculiarity is, the operation: 
of the contingent interest, as a remainder, and 
not as a shifting use, or executory devise, and 
its liability to destruction as a contingent; 
remainder. 9 . i 

Remainders also may be contingent, because 
they are limited to a person unborn, .as to tbe . 
first son of J, who has ,not any son; or beoanae-. 
the person is not ascertained as, the survivor *£ 
several persons; or the heirs, as purchasers, of a 
person who is in being* - > . . <-r. 

In short, to simplify th# idea of a contin- 
gent remainder, it is batter , to aay generally, 
it is a remainder, to take effect on an, event, 
which may not happaa; aad to add, that* a' 
remainder may be contingent from either of two 
causes : ■> • • t 

1st. Because it is to take effect an an awpt 
which is expressed. - : r 

Sdly . Because it is to take effect on an evelit 
implied by law. 

Under the first class may be ranked all ^ m» 
mamders which are limited by words *f con- 
tingency; as, 

1st. To A for life ; and if he should die 
under twenty-oae, to B. 

2dly. To A till he should return from&Mfae, 
and after his return to B~ ■" ■ > ' ' : 
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By way of contrast to a former case, observe; 
that the words " till he shall return from Rome," 
form the measure of the estate, and not, as in 
that instance, raise the question, whether the 
first gift is 6r is not on a contingency. Thus 
two cases, apparently similar, are, in ' reality, 
different. At the same time it is a notorious 
fact, that the case of Hammond v. Edwards, and 
the other decisions of that class, are considered 

■ 

as cases tori generis; as decisions, which pro* 
ceeded fmm refinement, to support gifti, under 
efetawattanees of apparent hardship, rather than 
fran established rules. 

Under the second class may be ranked alt 
estates which are limited ; - . 

lit To a pertoo not ascertained. 
' £<Hy, To a person not in being. 

adiy, To those who have no present capacity, 
aa a. oarpontton daring the vacancy of a mayor, 
&e» Or which may fail of effect, because the 
particular estate may determine before the 
rmsmmkst can commence ; as, 

1st. To A for life, and after the death of B 
toCL . 

2dly, To A for life, and after the death of A 
anAB*>C, . ■ . 

Or .which am to take place only in oase a fee, 
prey iou sly limited on a contingency, shall not 

These observations demonstrate of how much 
itqwrta^ee it k that the abstract should be full 
a«d correct, in stating all words which may 

I 
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wise fi& qmfah wbethw f& *$*& > voted 

Except in special ewes, Ming witfcin the 
w^lG£^ob^r?*ti<?>Ss ^ln9i%n»de,t^flqDm- 
WW fpr» *fc afetiftctas deeds w aifficjentty 

it/ shifting we, and mm* aperitif, ttotutoty 

It is the nature a^<B««n1»fdr]Mop«tty <«£<«, 

IgMWtaroto!. vH*«i fcftfift upoa o»wi *fte* 'the 
jrgguAw w»4.,nTopet <d ctom»n ataoo jrfl jai t fuior 

to the rules of the.«»nMfao» law.> .:. ■ ■ <>. ,,,i;L' 
4rJ^9Wtar w^iM^bfeivaki if itc««eiiS; the 
<j^t^PH«Ptiw. or woidanoe *6 the ; pert»iiJ^r 
^«&tt$, W01* &kaii corapletad lb* Me»aum<*f 

So a remainder would be voict if i* doft .*ny 
interval between the detafrtwMiUwi^ftbeifwtf- 
ticul^r estate, a»d the commencement xtf die 
remainder : as in the example of^igift toolijpr 
lite^^d from ai*i after, the ^th^ 
day, (without lifting any estate for* ttaMfejr)» 
tfcs* *Q & Aa £ b to wait for tkt^jipiibtio* 
<rfthed^ tbe : ^ s re, » 

But a limitation by executory tewe*sQrJtop 
shifting uae, m»y W good* although it ir to 
cfe&at.th* particulw aataAe^or a prior fee, wholly 
or in part; or. k to leam a© iwtewal between 
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thedetermrnatiorf df the parffeti&r 'estate; and 
the commencement of the estate *4acH IS liext 
limited. : n ^1 

'• Clattses^r shifting tkt estate ffam onetiti&ch 
of the family to atiotfcet ; arid a^ ttjftditleflal 
limitations %y executory Revise; andihiftVh^ i&e, 
and all estates arising from the execu4)62i : 3f 
powers, 6p*fW# 4icte* fey >^y «f ^e^ilory 
de^M v er^f-^b^in^^0». ^ •*?* £w\sh ■■/ 

On these important topios it will be necfeisary 
l<i^*ttgem(a.4tJtarepage. ■:.:■- f? o;h ^- i 

^>*Qftht pmomtowkom the^Hmitatioriis VntfBc. 
oi Allxhat fepifecwsafy to to dBsettfcd W&b 
head is, that the abstract shtald' gi¥4 '&£ dg- 
ttfytion of tto-peraon mthe mm@tfeft&'a# ! thu 
description occord in the deedst ! - ; ' •» » ■• »i '. 
ii + T4fci«r«iote'pdi?tieulirfy ifnptottttof %hfei( the 
pMfr<Ufh<*ffli » take V designated**^ feudal 
«emi*{ » ttte bhildi^n of i* tlvihg at his deAth, 
the first-born son of A who shall attain twenty- 
en»,«*itte like.' ' ' 
•i f;<| it ill ftbeee and the like ihsfemces, tevery part 
*fc titentose&ptiofl' is iriatdrifel, arid dhduld be 
gwtatacUarge>? and the more special tfte cJr- 
amirttobe^^ description irtay be, the more in- 
<Hnibe«tnt ib ob ^ ftfelicttott to take care, and 
for thfc eom^yancex' to fequii^, tkat the abstract 
should contain a foil and faithfiri transcript of 
tlfisipart^f^die deedi f 

rt S*nte time* also the^on^uctidn tff the wbrcb 
e£edtpi#** limitation is infhttbced by the con- 
teit-fcttlke tfeed or wMli and more particularly 

12 
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by the clause introducing the limit ati6n in 
question, or by the clause which introduces the 
next estate, or by. some proviso of shifting or 
springing use. Each such clause, as often as it 
can materially Vary the construction, shottld 
also be given at length. 

Of the duration of the estate. 

The duration is marked sometimes by the 
terms "which are descriptive of the persons Who 
are to take as the heirs of the body, whfen these 
words are used as words of purchase. At' other 
timfes by VortJs of superadded limitation; hk to 
the heirs of the hodif> and the heits ferh\d&of 
their bodies, or thcf like, or to the 'first stitijtiiid 
the heih male, or heirs of his bod$ 9 &£. ' 1,£: ' : 

In abstracting words of limitation, making 
the duration of the estate, it is very commdfi'ih 
practice to give their effect, instead of Stating 
the terms of the deed ; thus, * to A for'tffei W- 
maiadgr 'to £ in v tail ; remainders W&li fttft 
and 6ther sons of & successively m"tAiI y '%dkifr- 
ders'toxhe daujghters * of A in tail, wrtftcWrss- 
remainders between theiri in tail, with remkihtier 
to A in fee/ .'.-'■■' V h 

Nor is there any decisive objection agaiiist 
this practice, when the construction; andf conse- 
quent effect of a deed, are so clear and indisput- 
able that no doubt can exist on the effett. 5 ; Btit 
when a deed or will is abstracted in this mtfde, 
it is particularly incumbent on the solicitor for 
the purchaser to take care that the effect of the 
limitation is correctly given in the abstract 
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And it is always more satisfactory to the con- 
veyancer to have the words of limitation,, that 
he may judge of their operation, and draw the 
conclusion for himself: and counsel, however irk- 
soiqe it may be to him ; and it is truly irksome, 
should require the language, of the (Jeed, will, 

m 

&c. to be set forth, whenever he has reason, from 
tfte structure* the fprm, or the language of j the 
^>§tr^ct, to suspect the competency pf the, soli- 
cit to gjive a correct st&tiepient^ of the effect 
f^.;t^e deed, or wilk 

n TPhe^e, are a few .points fall^pg updpr this liead 
^h^v .deserve to b^ particularly jnoticed, since 
^stracts m $re, ip these particulars, frequently 
made without ^ffopejit at^ntion v tp accuracy. 
^^^Xt^ wse,and*th£ Estate to serve tjie, use, are 
fPffi^Wft* blenpled . by mistake, A conveyance 
i^^tCed to be ' to and to the use of Am fee, To 
j^^&jc^w^ik^ in fa#t, tjie dee$ js correct, and 
$jft qflnyeyapce is ra^de to A in .fee to uses ; so 
{^£t.;j^e upea are executed by the statute for 
tr^sf^rxipg use? into possession^ and .not ex- 
<{$?£$ to the objection of being uses on an use 
in A j and, for that reason, trusts in the second 
degree, pnj which the statute cannot operate. 

2djy> In abstracting marriage settlements* it 
is apt an ; uncommon mistake to distribute part 
,cpfithe chtu^se, expressive of the use, to the limi- 
ta^ion of the legal estate. 

Thus the habendum is stated to be to- A and 
Jtas heir $ jfrpqi arid after the marriage ; thus in- 
'".-"' I 3 
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corporating part of the. use, limiting the estate 
to the sfetttar and his heirs till mqrriage* 

: A common Jaw conveyance, which suspended 
its operation till the marriage, would be void, 
as limiting an estate of freehold to commence 
in future, \ wad as placing the freehold m *bey~ 
anoL . [Essely on Estates, cb» . Freeholds.] . 

This inaccuracy should be avoided ; the form 
may /Ipe-ito A and his heirs ; Jo toes, ta tmkq 
effect Jaffa? the sofaftpizotio* of the marriage, 
viz/ &cu then stating; the uses. *>> >, 

£v*no thasn ietm wotiid .net provoke iaqtiiiy, 
sincethei limitation* would be gop<V as. ft torn 
sprkigiiigi msegy .evpn^ thought thete were/etn 
omarenn.4f.-th0 :usual limitation top the settter* 
and ; his hpirdydr uses to thelike^eflfeot*' >: ■ > «i * 

But as often as, the limitation. of stfruyftdtil) 
marriage < lis* inserted} thejaonrectfbimi^f <hs 
abstract will Jbe, , . i. * .- : uu'm*;; 

Toijie^e qffi and hit heirs>tiU tke>rhartoag6j 
ami after the solemni&ation of thq xwamget 

Then, ■ •• . - i • • ••■"/ v! b. i. * 

To the use oft &c* &c , • - • *- ■ « » c-w,. 

Soma gentlemen state the uses- tlw^f f'tsutfj 
till the marriage, remainder to thA neaof/^ii 

Every person understands* the aefrse itf i khe 
word remainder thus used* It is^howtrvw^ itooBl 
technical sense, inaccurate. For - the limitations 
after marriage are not remainder Tk^f art 
to operate by way of shifting- use* a$ *i#utlsti* 
tu&on for the See limited to the eet&fr ttfi rtiftr-* 
riage, should that fee ceake by the marriage. 
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3cDy 9 In various instances v tbojigh the trill 
depends on a power which has: da faked- oil the 
oses and trusts* yet tte<oee9 and' traits 'art 
stated as if they were relevant bo tba history 
and deduction of the title j •• n. ; < • 

So many of tbemi oajyi as may fcfattw»the*ighe 
to exeroise die power,. atoJiedessarttyy. dij indeed 
properly, stated* whdn the -titfer> is (rested odlhe 
piirer^iKlAe^pointmeiirife^iJGgiDythe^ower^ 

But when the sale* or appoint»ttit\imdef *hp 
power, has been questktne^.of its^Talidity is 
doubtfal ; or when thetoe has: beta- a ■ fcoofrifea- 
tmn i hyi thp > persons wbo'wmkl ffoama t been «h 
tided; dtr the >dt ent that the power bad wft been? 
enbeteedg then <the nlteritinriiees^^ast&naa^ittjf 
are releyanfcito diB-tttlej aatefc withugiteiairjjlMH 
pirety^tm berimed • * «„>j 

■ iSatwhao them i*a> power ofiappourtmejrf^ «and 
limitations over in default of appointment* and 
tbp \ title har bten coflhpl&td uricfe* >4fe& ^*>\#ter ; 
k isqpft? esreptmttieit such triniiaisfetoaestas are 
already noticed, necessary to state more «f the 
ulterior uses, than grreeatates *r intertfttf to the 
pttrtott or fdrfeOTftjnjkter iwhoifr a the 

titled deine&r t-n t . 

:4tbty,Jt*eotott^to^ 

to(^i»teto.fei: lu^potti^ edatiegfiAt mma*fl- 
(krs ;; or reimkider to trottee* add t\m?> brim 
foe supporting oeBtiageriti mmainde^^ *bk' 
parttoakrljr vhen the lii*rt*tiori* dr* 0f Jrfgak 
estates* suggests an inquiry; whether ^&e> 

14 .. ■ * : ..-?■ -• 
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may ; not be vested, in, the .trustees. See Doe v+ 
Morris, 7 Term Reports. Compere v. Hides, ib< 
and consequently the . plterior interests are not 
merely equitable, instead of being legal interests* 

( As often as the fact will warrant it, it should 
be shown that the limitation is to the trustees, 
and their heirs faring the itfe, $c* Or> if the 
omission of the wor^s during life, &c* be.jn tb& 
deed itself, the abstract thould, he. jio given by 
marks of, quotation, or vith. B>m^giup\ obser- 
vation,' showing thalf, theje is. supbf m W*Vffl<*V »ft 
the deed;' or the ulteripr.liipit^tiqflS,4 1 9Wld,.bft 
stated, if there be ,any, fropi yihi?!?, it jpppy, bet. 
collected, that by the.contgxt of tbe,j^tfui»e^^ 
and the conrtrijction, of . law, ,th^ farfl^.lfWter' 
tipn is merely for life, as by a repetftiftft o^likflj 
limitation to, the t same fcrpstee^ ^.^J^gp^'. 
Hictis, i ^prm Report^ 433 ; pr by t jb$ \^W*W * 
to them of a term of years, qs ift q^y..£flkfa 
l2Vesey,89, ', ■ ., •« .. .„> r0 ^ ( j> 

In these instances th^ subsequent .{ij^iit^tip^- 
showed the intent, so th&t. th^ . f<p^£f ,, eptyftft 
must, in order to preserve; consist^pcy, b^xper^y,: 
for life. See Shapland v. Smith, 1 Bro. C.Qt74i> 

5thly. In abstracting the limitation to the 
first and other, sop^ &c.,ipr.&v;da«ftgfttdrs, the 
clause is expressed as a limitation, to th^i^p^ 
their ' heirs male, or to them and, t th^jc beif?^ 
when in point of fccf, there are, either i& terjiif^ 
or iri ' construction of Jaw, words of pr^ocfe^jx^^ 
descriptive of the body from ^bichi^paq heir* 
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are to proceed so as to convert the words of 
limitation into an estate tail. 
. Such words, whether they are contained in 
an express limitation, or in words introduced 
into the limitation over, ought to be stated. 
On the Other hand, if the defect in this particu- 
lar, exist in thed6ed,1t should be noticed in 
Woe ift&nner as inth6 limitation to trustees for 
supportu^ dOntingferit remainders. 

OlWy/'Eveh Whfcii a limitation ovet has spe- 
cial 't^^Hrfttfch' havg the effect to abridge the 
import to? tfrdWisr 6f limitation in a former clause ; 
or^ito'^jifeiid'bjr 5, words' of contingency the 
veitfflg tif life frymairider; it is common, in ab- 
sttfcWif^ripd^ without sufficient. s(dll,|tojgive 
th^liiiii&tltth 6V£rJ by saying 4 remainder to; 
This isHiiabfcifr&ttf, di it does not disclose the real 
staf# 'dfttte* tMfej either as to the words ot'qua- 
liffc&ticln, 'dr the ' Words of contingency ; and in • 
either case, if the limitation be material to tr^e 
tatftfe; '{t'^teissarity leadd to' an inquiry for a 
eotrtte^st&tetaent of the deed, and produces 
delay; ^Wd 1 a^rfekt increase of trouble and 
exjfefiseH ° ,;ri "'' ''■' ' 

m m ,<<tytfrW^<<f Modification. 

iFitEte'E ire Vords which sever the tenancy, 
by*$!^larfhg" that two or more persons shali 
hold l ai tenaritsin common ; or that several per~ 
soni sh^II 'take successively, according to the 
priority of their births, or, in the order in which 
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tkey <%raw>f#& 0ft that d^ghtew or children 
shall have cross-re raaindera. 

These <Awpe$ should appear on the abetmct, 
so far at least as to show their effect ; a&d m 
often as th&wond* am special* and may admit 
of a4ottbt on th^ir construction* the abstract 
shwfld h* full in this particular* 

Euwthw ob^ruatkm w worth limiting, tie 

In abstracting deeds and wills, &c. which haw 
*leeg*eriea of h rotation* to djflfarenft £ewne for 
their, xfisprnftiYQ liv«*<wrtfc rein<w*^rir aftw«the 
de*t£*ftf 4a0b*pe «i»,.to hb toaftdrtbar aenfr 
&q. ktcitai^^Ferol^wrses jtfeqbtftnre^, ; .it :,i . 
;9©fre gaatlftinenHabfitiftct<?ll bbe Iwiit^tiaMr 
and this i* sighiv ab ota w &* ftit^i magnate 
aided under /Mm* of the »ore ;r#ro^. Uattt* 
ti*ps ; -orifc depend* cm then* by r«aaty^9fitto 
Mu» Of th« prior estates .-,;•.......: iu.ua <*r. 

Othe^ gentlemen are 4o*tent with : gi¥»&^ 
lw*itttt<ttJti* w for a* they pjfe , materia)*** &fr 
tfetek-MMi ihw- is the wr* Sfie^fa^mwtei^f 

p»ppia»g; Jtbe abstracts Far i»stwMe»ffi£^'}fa^ 

tenant for life> with remainder to B iin *te*A, 
with divers remainders orea, and the tyttar<de» 
pends on a ^ommoB leepvery* duly* MNfldj-fey 
£, so that he has barrel $he* estate t^isftd 
the _ f€i*ainders .dependent .. for : the wn*0 ¥ -. jfcey 
axe gptisfted with stating *be, title* so as VKeltfw 
th* c^eatae* Qf thjs estat* t*U> aad witmng «b*t? 

th^^wefec4iw»r^»aw^eid^ei> . ■. o -^ 



* « * *. . » 
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This mode saves a considerable portion of 
trouble to the conveyance*; by eonnakig h» 
attention to this- estate tail* a* thw fottndatiod of 
the sabsequent title. ' < >'.• » •■ 

When a title depends on a *erf fegnttte'estatfe' 
tail, or a remainder in fee; tb* aibstmdt'is'stome- 
times given shortly to ; 4$u*i>4r-' the like effete, 
k after divers particular evtete$'fofr>Ufbiand\in 
tail, which are determined, to A in tail, or tx>A 

Ml feel?'' •' '•' -=i' - : -'' ••- - ' •'■» -"' ! 't" 1 '.' 1 ' .'1 

fflhere mi aorany^ great dbj*otbn to>^ ibwn. 
of abstract? ifa&tHriie Hrfirta*iom in ^wstittr ate 
eontaiited n> Mfclent d»ed^ ouch the tttte'ha^ fop 
a long series afyear*, b***« held Ti»de¥'*b» *e- 
mofB : e&tiite *iAl, »* windinder nraJ fce^ Berlin 
atfetrjtcting deeds of a inocfeat d«t«; end **tt 
deeds >execiit£d wnMa'the ksteiaty^eaw stem* 
£K»iittgnpavpose^ to fell anddmbw' deswriptiettv 
the prior limitations should tor sifb**, Jfbafttdtf 
ptftehflserinttty satisfy hitftsebS- 06 the ./aw; that 
«h# states' given by the' afior'lhnitMfEM»t«iKr 
det£r3niHedy **d'tha% t*wywfer^ deterrtiitfed Dew 
fereUofeb. -ttMH'-Vi nit "may be material *> <ifn- 
swfer't|h<sin«)j!is'*iWwnmed, ttaiftely, before « 
redovety was ! 3&ffe*ed, &«. > ami thart no fines 
w«ir«Md} reveries* suffered; <* eficaifibitfneef 
(tt««t«d, Wbleh t*i Aflfe^ftBe «kle. 
v'flttiei* i» ontfUnstttnoej bo^Ver, fa > Utoteh all 
ornfemy of <*he litotttrtioiw oagbt to 1 appear to 
detail; **tf* *b*¥e iflay te other k mawco st of a 
similar nature*? ttougfc thmy do not oieWft*** %he 
mind at present. The instance in contempla- 
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tion^ is of an act of parliament obtained for the 
sale of estate** or fox their, exchange, &c. 

AU die. limitations should be introduced, or 
so many at the least as will show the application 
of the saving clause. 

The. Tpqitels jnjhe.aptof parliament will, ia 
g^»^ral,;^fFoi-d.a ( clue r foj; deciding Q?:the ^imi- 
tations ty, beAhrtrafted. . / - 

At this point it is in course to consider .tfye 
diffcreqcffi tyetwsei*. limitations in deeds, operate 
ing,wh9Uy (l bjf,th^ rule^.of. the, common hvr^^\d 
de^.gp^i^tiflg ufw^r^efewniog 9^mfP> t 9C 

1st, By the rules of the common law ev^ry 
rejiwi«^r jnpft M F e ^ d ^ .-.ty ; * $*#)P$&* 
estate* . ji-f « f i • ..• « « * . *.. , ^ ?•»•■> V\*\*>' 

Sdly^henia contingent remainder is^roj^ 
the^a^pular.estate musthe of fre^iolc} ,at Jej$t; 
or if #*ere J*» *A e#ate.f<nr j^r^^tffny^.t^/qlT 

lQTC*4>X. *» .«W«°f freehold;.. 39 #vK$# h . 
estafc, qf #eehpld. .may W?98$ e , #»?, co^gent 
remainder ; ..thus, if % in|en^qn Jjjcj , .to^^e an- 
estate of freehold or inheritance on an express 
contingency ;. or, %o a. perft^flotjnewst^nce; 
or |q a person .not qffeiiqinedly \\\ k esaen^ljy 
necessary that there should be, a, prior limifca| jpn 
to a person whp t n?ay,rep.eiye.,aft e^tjalte. ,of ^n^e- 
hoJ4»9? ft, jested ^nterejt, . And. ^^e. equally 
extend* , Jtp. . assurances, perfected & Jfef j& of 
seisin, and to deeds, operating merely $$ grants. 
These, rules proceed from .the anxiety of ^the 
law to prevent the abeyance of the freehold i,i 
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the learning on the subject, with ils conse- 
quences, and the rules deducible from the same 
learning, will be fotfnd in the Essay btt Estates, 
Chapter on Freeholds; 
These rules are, 

1st, The freehold 'cahiiotbe in abeyahcte: 

2dly, J The krheritance or sttiestfcte rif freehold, 
expectant on an estate df ! fi^ih6!d; 1 ntoy , bfe in 
abeyance:' «' J ' ; " u '" -i ' - '' 

S%, Ah estate of freehold 6t bF'ihherttartee, 
lirtf!ttd i; by way x of conthig&ft Yewaln&iV thfcst 
*€«f ' dii'ring ^he prior pWtfcitifcr Estate' J created 
by the same instrument;; trf* e6 'ihsttkiife 1 that it 

d^terimnes: " "' '" ' ' M1 "" ''V ' - 

AW feh1y; ( feuch"estkte titiM cbhtmtiti&itiWte kn 
estate, or as a n^A/ of entry, and not merely arf a 
ikffih} action i and hehde iH^ ^dti^ioti^and 
cbii^rfifeiices that a cbrttittglent itetfiifihdef tnay 
ik 1 desttoyed^trhless it vest befofe thfe piarticiilar 
e'sfeWhas been destroyed by t&rti&Us alienation, 
a'a'by tiMfMent, fine, or tecotery'; oir before it 
h^s'befer^ defeated by forfeiture, surrender, or 
by merger. 

?hese rules, h hi)Werer, : ate applicable only to 
Hmifcatioris 6f the 'legal estate ; 'for limitations of 
M& ? carinbf 1& destroyed by ' the afielaktion of 
tfce 'particular teftaht,'6r by tfre surrender,' mer- 
giff , ! dr determination of ffte estate And estates 
of ckpyhold thniire cahriot' b6' ' destroyed by any 
act' of fife "particular 'tenant i)ut°the ' better 
opinion U, that i contingent rfemaihdfer of copy- 
hold lands iiuty fail of d&ct, by reason of the 1 
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determination of' the prior* particular estates, 
before the remainder .can vest in interest. 
.* The rub applies to all legal estates bearing 
the celatitai to each, other <rf a particular estate, 
antf » retaaiiidCT, without regarding whether 
they are iu^Wed l^ liwateti^n in deeds operas 
ing-by ?thei rtfta *£ the eotaaoii Imfy 4>r b j lii»i» 
tatfoa» of' Qde giviwg . Ifegai flwrtaindete <; < oir by 
limitations; in ■-■* \riH givmg remainder* 4f the 
sanje drtctfiptiofc ^ v - 

<Wwr prbpotki«» iow from *b* Morale*} 

Isty f Atu4fae* c6wwfi0fa ia** a^fee ^atuiMrt; b& 
rnooafctd ^>a a . fe* r or «p the rut* 'is^^dsft 
fertaWy laxyresaedv one fee ewwok> be'4ittit#d 
afte* rfnrf eiipectent oft atwthev &&;'6r<w"4ftke 
efiec€,iM4ffly^mi^t^ b^wbfrgrulld 

pnoriw is t» be^ i to e c «i aed or xtefeat&b^tart 
Mm arthe^AKiotta lhw <w* jCrr^«^ A^iiAterf 
** a mttetituttm ifo* ^m^thtr^^i mi tlm «teht 
that ttch- remainder shooW< totfer/ i^i*-'<*| 
?etf*d '-ji^erafe' Bach' rem^mde* j **tf, hW *« 
inceptioo, b^ coatmgea^ and«r stkA^beifebih 
to destruction. * - .*■ :* v I#«l *: 

2dly y Every wcaanddr mutt b&ilitfiked})** 
that vk «wy have tl» capacity ?af 3tebfrig>e0e«e 
eo tiiBfdettnmi^ltkm, iyl|»evCTriiftti dU» i» Aft lJ h 
tiaa^rmy take pface* of lfe : prior »sttttat4 ft*,- 
a&*kwty noticed? a iiiwtatooa wbqfe bUiaaio 
with 4* interval 'betjveen* the partmdkft^tttte, 
ai^ the mma&der, <^ ^/.-vo i^\< 

Thus, a grant to c A. £d* Afoj &d fxm] &aA 
afar the death of a4 jvd o±e da v; ihe-ifcek* 
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and one yaw, ,t*> £, then to C in Jet» will not 
be good, as for as the gift is in favor of B; 
since; the foircn of the limitation precludes him 
ftsa» taking the pojfreasitfn immediately o* the 
death of 4 ;! which w Aon regular aad proper 
dotm&inatkto *f the particular estate? *but a 
gifcte -4 iorJtfe* . sad from agdiefor dbe-de»th 
oft 4.:> and . B* >*b*» to C, is* not >opeti to othis 
ofejetiiesu Tht re«a»der 10 contingent, be* 
came it is not necessarily to take' efifecfcibi pes* 
sesmtiewdMnever the paaKSfimsb^bennictat ; 
btft jrtni&wrt' necessarily- *aad» betaus** by the 
ctefeth<of &dunftg the particular estate, itsoold 
hejeapfcbte of tek»g>effect on the regular deter- 
mhwlioii *>f tb£ parfturotar .estate. la the iforaaoet 
ailmpkv thct ^natation *gpressly excludes the 
rtttairtdcMWUi froft onjoyment \ far a time he* 
yettd ithA ^Mttnalnalkm^d? the fMtacularr estate, 
nhtta ki tbti letter instance there i$ merely a 
possibility} that the» may be an< interval ; and 
tbe latitat p ro vi de d ibr the caas, by ftrtafeng 
tikffeemdisider ae^coutingeot^ihat it may *est 
or fail of effect, as the event may -arise,. Jte** 
ckicjfcfcjthe remainder from being rested* .tince 
«a# yetted. KMaindes it, woiild, centaury to the 
iiitawtioaitf^napending the agist Ion the posses-* 
aaifc tUtthft death. of the wrviyor of fcwapessens, 
hues Abe cttpdoity of. taking effect in pteseanan 
e« ttaidrttaraaim^ion of the prior mtate^akhaagb 
that estate shoutt determine -while one of these 
tsrorpsoons should *be*live* , f 

Qdlyr A remainder eannftt be limited to com- 
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raence on an iliegsd act, as by murder, &c» 
And, 

4thly, It is said that a remainder cannot take 
effect upon wbat the law calls a double possi- 
bility ; or a pmstimkty en a possibility. 

The cases given in illustration of this branch 
are better understood by referring them to some 
ground which is more intelligible. Hie exam- 
ples are of a gift to A for life, with remainder to 
a corporation, when* in point of fact, no such 
corporation exists ; or a gift to A for life, re- 
mainder to the first son of JJ, while no such 
person as B is in existence, or known* 

These cases may be easily accounted for 
oil principles of law, without resorting to the 
quaint and unintelligible term* of a possibility 
on a possibility. 
. The true grouiKl of these cases soemato be, that, 

1st, The gift to a corporation, while in feet 
no such corporation exists; or a gift to a 
tamqmm m esse ; or to the first son of a 
ttmquam in esse; while in poiat of feet no 
person is in being, is void for want of 
or uncertainty. 

Suppose the gift to be to A for her life, 
after her death then to such son, to be 
by the name of G, as B shall have by a 
whom he shall marry, and who ahull, at her 
marriage, he called by the name of C : i* this 
instance there is a treble contingency. 

1st, There must be a marriage with a- 
of a particular name. 
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2dly , She must have a soa of die ; marriage. 
. 3dly, The son must be baptized by a par- 
ticular name, .v .• I ' ? 

And yet no lawyer would hesitate to admit the 
validity of a- remainder in these terms. . 

Qf course the, cages of possibility, on possi- 
bility muat be .understood as confined to . in- 
stances in which the remainder isfvoid, either, 
from- the tmcettfeitify of th$ person wba* is- to 
take, or. from the gift baingito persons particu- 
larly. desigoat3ed > white,*. ittvpQHitaf focVthpfe 
is- apt any* poison answering that descriptkra* \ . 
• The rules* of tenure; do not apply to trusts 
or equitable estates. For this reason,** piur- 
tieaiar tftntint cannot divert or discontinue the 
remailMUtti ;« nor * does the ~ rule Respecting 
the abeyance of the freehold apply in- Tegison, 
nor- is it . applicable in * practice, to the - de- 
termination of the particular etftate . before the 
reoavmdtr canvest, and, therefore^ the remain^ 
deiy if. good in ks creation, may take . efiect, * 
without- regard to any accident which may 
happen to the particular estate. ■: 
. Limitations of future use open a wide field for 
distinctions. The general proposition applicable 
to 4hem is, that- they are* to ope rate either as 
spftaging<or shifting uses/or ag^mainders.* 

When they are to operate ■ as .remainders, 
they are subject to the rales which .concern 
remainders ; and therefore the remainder, if 
contingent, may be destroyed, in the same 

K 
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manner as it might have been destroyed if it 
had been introduced into a conveyance ope- 
rating by the rules of the common law. 

It is also a rule, that no limitation shall ope- 
rate by way of shifting or springing use, or exe- 
eutory devise, if consistently with the intention 
of the parties it may operate as a remainder, 
either vested or contingent. 

It fbllo\vs, that no limitation in a deed, or 
even in a will* will be referred to the learning 
of shifting; or springing uses, <wr to the learning 
of executory devises, if it can, by any reason- 
able construction of the deed or will, take 
effect as a remainder. 

A few instances will exemplify the distinctions. 

1st. A limitation by will, or a limitation of 
use to A for his life, and from and after the 
death of A and B to C in fee; or to a person 
unborn; or to a person not ascertained, will 
give to A a vested estate for life, with a cd®* 
.tingent remainder, expectant on that eBtate, 
to C, or other donee of the remainder. But 
when a gift by will, or limitation of use, is* 
made to A. far years, and after the determi- 
nation of that term, then to another person on ft 
contingency ; or to a person not in -eamtetite ; 
or to a person not ascertained : of whda * <ta~ 
vise is made to A for her life, and from and 
after the death of A 9 and one day, or one year* 
then to another person, whether ascertained or 
not ascertained > or whether in existence or not 
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in existence ; in all these inst&oces the limitation 
Over Cannot be good, coftsis tftntly With the law 
tweeting remainders. 

For want of a prior estate ©f freehold for its 
support, the gift is capable of validity billy by 
calling in the aid of the law, concerning executory 
demises, of springing or future usee* 

So if a gift be made by will, or lifflitbttofi of 
Use, to A s in fte, and upon some event it is 
directed Chat the estate of A shall cease, and 
the kfid shall remain to S i» fee, or to £ for 
life, with limitations Over ; resort must be had 
to the learning of executory devises or shifting 
uses ; because these limitations over* after a fee, 
or id derogation,, abridgment, or destruction of 
a prior ewate, are repugnant to the rules of the 
common law. 

These and the like distinctions are relevant to 
all other interests arising out of wills or lit&itfe* 
titois of uses, in which, either under the learning 
of powers, or conditional limitations, one estate 
is to take effect in derogation, or in abridgment, 
or in exclusion of another estate : but to guard 
against inottiveftiende, the law has prescribed, 
by the rules against perpetuities, the limits 
within which these gifts by eaeoutery devi**, 
shifting M springing use may bare effect ; and ^ 
with the exception of limitations which are to 
defeat estates tail, and whi6h* by another rule 
of law applicable to estates tail, may be barred 
fey a recovery suffered by the tenant in tail, no 
limitation by way of shifting, or springing use, 

K 2 
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or executory devise, will be good, unless it be 
so limited, that it must vest or fail of effect, 
within the period of a life, or lives in being, and 
twenty-one years beyond the death of the sur- 
viving life, and the period of gestation: and two 
periods of gestation are allowed, one for the 
commencement of the period, and the other for 
the determination thereof, as in the instance of 
a gift to a child, with which A is ensient, in fee ; 
and in case he shall depart this life under the 
age of twenty-one years, then to his first son in 
fee; and in case such first son should die 
under the age of twenty-one years, then over. 

The doctrine of executory devises, and shift- 
ing and springing uses, is bottomed partly on 
the learning of limitations, and partly on the . 
learning of conditions; and the limitations them- 
selves are distinguished by the appropriate tertns 
conditional limitations. 

The rules of law respecting conditions, will 
be found under the division which treats on that 
subject ; as it is of the first importance to dis- 
tinguish accurately between rules which govern 
the limitations of estate by conveyances operat- 
ing under the rules of the common law ; and 
limitations of use in conveyances to uses, or by 
bargain and sale, and covenant to stand seised. 

A general outline of these rules is given in 
vol. 2, Of the Practice of Conveyancing, p. 1^4; 
and though it would be convenient, it ih not 
deemed justifiable, to introduce them in thi» 
place. 
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Of the Declaration of Trust. 

Trusts are of several descriptions : 

1st, Those which limit estates in a special 
manner, as to A for life, remainder to his first 
and other sons in tail, or the like. 

The. observations on uses are applicable to 
trusts of this description ; except that contingent 
remainders of a trust cannot fkil of effect by the 
determination of the particular estate, or any 
alienation by the owner thereof. Nor is the 
doctrine of the common law, which imposes the 
necessity of a prior particular estate, in any 
manner, or in any instance, applicable. 

2dly, Trusts by way of power ; as upon trust 
for such persons, &c. as A shall appoint, and 
these trusts fall under the same consideration 
as powers. 

3dly, Trusts which direct a settlement, &c. a 
sale, &c. an exchange, &c. the payment of debts 
generally, the payment of scheduled debts ; the 
payment of portions, of money to be raised by 
way of mortgage for particular purposes ; vary- 
ing the mode of trust with all the various exi- 
gencies of families or individuals. 

Trusts of this description should be abstracted 
as far as they are material to the title. 

Two objects are to be particularly regarded ; 
viz. 

To show so much of the trust, as will satisfy 
the purchaser that the act which was directed to 
be done, has been duly performed, or has failed 

kS 
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of effect, as far as it is material to the title ; and 
if it be incumbent on the purchaser to see that 
the money arising under the trusts has been 
duly applied, then the trusts which direct the 
application should be stated. 

In abstracting the trusts there should be 
shown the net to be done, as to sell, &c. the 
exchange, See. by whom it is to be done ; the 
time, if any time be pointed out, at or before 
which the trust is or is not to be performed ; 
under what circumstances, when any circum- 
stances are imposed as material ; with whose 
oonsent, or at whose request, if any such con- 
sent or request be made requisite ; the mode by 
which aqy act is to be done, if any mode be 
pointed out, as by deed, &c. by auction, &c. ; 
the manner in which any act is to be done, as 
by deed, will, &c. if any mode be prescribed ; 
the person in whose favor the act is to be done ; 
as in fever of any particular person, or a class 
or description of persons ; and when the nature 
of the trust requires it, the purchaser should 
see that all these requisites have been observed, 
and the documents which preve the observance 
of these requisites should be abstracted. 

But in most trust deeds prepared with dkill, 
there are contained provisions, that the receipts 
of the trustees should be sufficient discharges ; 
and that the purchasers should not be bound 
to see to the application of their money : and 
in some cases the purchaser is exonerated from 
inquiring whether sueh sale or mortgage be 
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necessary for the purposes of the trust; ox 
whether any notice required by the terms of 
the trust ha* been given. 

In abstracting deeds containing this or the 
like provision, when the provision has been acted 
upon by payment of the money pursuant to this 
provision, then there is not any occasion to state 
the trust directing the application of the money. 

But if no such provision be contained in the 
deed or will ; or if the parties are dealt with 
on the foundation of their ownership and bene* 
ficial interests, independently of this provision; 
then the trusts which direct the application of 
the money should be stated t and care should 
be taken to see that the money has been duly 
applied according to the trusts* 

This observation is equally applicable to 
all transactions which have taken place within 
a reasonable period, say thirty or forty years. 

Trusts are either executed or executory. 

Trusts executed are equitable estates fully 
and finally limited by the parties. Trusts exe- 
cutory are trusts which require a settlement to 
he made for expressing the use or trust in 
formal and definite terms* 

All trusts are, in some degree, executory ; but 
they are not executory in this sense. See Essay 
/on the Quantity of Estates, introductory chapter, 
and Succinct View of the Rule in Shelley's Case. 

In regard to trusts, it is therefore necessary 
to consider whether they are executed or exe- 
cutory ; for the trusts fully declared, and giving 

k 4 
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equitable interests, are construed by courts of 
equity in the same manner as the like limitations 
of the legal ownership would be construed. 

Yet courts of equity adopt a different : rule 
for the construction of executory trusts. These 
courts look to the object of the instrument, and. 
the intention of the parties, and treat the lan- 
guage of the trusts as short heads of an agree- 
ment, to be carried into effect by a more formal 
settlement, and thus amplify the expressions; 
and control any legal construction, which does 
not quadrate with the intention. 

The following note, by Mr. Watkins, will afford 
ample and very useful information on this bead: 

" As in marriage articles, a provision for. the 
issue appears to have been the chief end in view, 
a court of equity will often consider them as 
purchasers (1 P. Wms. 145, Bale and Colin an, 
ib. 291, Seale and Seale), and decree a strict 
settlement on the children, in order to prevent 
one of the parents only from frustrating that 
intent, by destroying the entail .which might 
otherwise have -taken place in tbd parent acooid- 
ing to its legal construction* ...... * 

" And therefore, where there is no. danger of 
such end being so defeated, a * court of equity 
will not interfere, but suffer the words to have 
their legal operation, . and the entail . to remain 
in the parent, as where the wife is 'mada tenant- 
in tail of lands moving, from the husband, 
2 Ves. 358, Howell v. Howell, 2 Atk. 47?, in 
the case of Green v. Ekim* and 1 Fearne 131 » 
162, 2 P. Wms. 356, note. But it seems 
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that this rule will not hold as to copyholds, the 
statute 11 Hen. VII. c. 20, not extending to 
them, see 2 Cruise 158, 2 Ves. 358, note. For 
where the power of altering such trusts has been 
vested in both parents, the court has refused ta 
interfere, 2 Ves. 358, Whately v. Kemp, cited 

1 Fearne 132, &c. 

" So where a strict settlement appeared to 
have been manifestly contrary to the intent of 
the parties, 2 Ves. 358, 9, 1 Fearne 135. 

" Nor will the court interfere where a settle- 
ment has been made by the parties subsequently 
to the articles, but before marriage ; for the 
settlement will in such case be considered as a 
new agreement, and to control them, Cas. Temp. 
Talb. 20, Legg v. Goldzvire, 1 Fearne 154; 

2 P.: Williams 356, note. 

" Unless such settlement be expressly alleged 
to have been made in pursuance or performance 
of the articles, so that the presumption of a hew 
agreement be done away,'l P. Williams 123; 
Honor v. Honor, % ibid. 349, West v. Erissey 
356, note, Cas. Temp. Talb. 20, Legg v. Gold- 
zvire, 1 Fearne 138, &c. 

-" But where the settlement is made after mar- 
riage, the court will set up the articles against the 
settlement,^ Atk . 37 1, Hart v. Middlehurst, Cas; 
Temp. Talb. 20, Legg v. Goldwire, ibid; 176, 
Streatfield v. Streatjield, 2 Atk. 39, Glanvilk v. 
Payne. 

" Yet where other property of a patent is li- 
mited to any of the issue;, and the issue sb pro- 
vided for, bring a bill for carrying the articles 
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into strict settlement, the person so bringing the 
bill, shall in many cases be put to election before 
the court will decree the execution of them, 
Cas, Temp. Talb. 176; Streatjkld v. Streatjkld^ 
see 2 Atk. 39, Glmvillev. Payne. 

" But if there were no articles entered into 
previously to marriage, there can of necessity 
be none to control a settlement made after- 
wards, and where there are not articles as well 
as a settlement, the' court will not construe 
words which make a legal estate tail in the 
parent to [provide for] the first and other sons, 
&c. S Atk. 994, Warwick v. Warwick, 2 Atk. 
39» Glawville v, Payne. 

" Unless indeed there is a direct declaration in 
the recital of the settlement, that it was the in* 
tention of the parties to make a provision for 
the issue by securing the premises settled for 
their benefit, in which case the court will effec- 
tuate such intention by decreeing a strict 
settlement, if the words of the deed would 
otherwise give an estate tail to the parent; 
enabling such parent at law to defeat die pro- 
vision for the issue, contrary to the recited 
intention. Bat where the recital is to assure 
the lands in general terms, or expressly to settle 
them " to the uses thereinafter mentioned/' a 
court of equity will no£ interfere, but suffer the 
words to have their, legal effect, see 3 Br- Cha» 
Cases 27, Dorm v. Ross, 1 Ves. jun. 57,&< C, 
and 170, 1 ; and see $ Ves. 358, Homll v. 
Howell, and Antea and Cow p. 12 Moore v. 
Magrath. 
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" And note, tbat in case of articles, it is not 
enough that they be recited, they must also be 
produced, Ambler 515, Cardwett v. Makeril, 
and 1 Fearne 159. 

" Nor will a strict settlement be decreed in 
favour of collaterals, unless it should be appa- 
rent from the circumstances of the case, that 
they were included in the considerations ; for 
the intention of such articles seems, primA facie, 
only to provide for the issue of the marriage ; 
or unless the articles be deoreed as to' the per- 
sons first claiming, in which case the court will 
decree in their favour, as it always executes ar- 
ticles in toto, or not at all, see 10 M$d. 533, 
Osgood* v. Strood, 2 P. Wms. 345, 8. C. 2 ib. 
59A, Vernon v. Vernon, 1 Ves. 73 5 Stephens r. 
Truman, $ Atk. 186, Goring v. Nask. 

" But as the chief view of the court is to secure 
a provision for the issue, independently of the 
parent, it will decree an execution in favour of 
the children of the party covenanting to convey, 
and for whom that parent was morally obligated 
to provide, although such children be not the 
issue of the very carriage in consideration of 
which the articles were entered into, as those of 
a former or of a future marriage ; or where a 
father covenants to settle lands on the marriage 
of his son, with remainders over to a daughter, 
and- the heir* of her body, it will carry the 
articles into execution in favour of the issue of 
the daughter, since the father was morally 
obliged to provide for her also. See the cases 
last cited, and particularly Goririg v. Nash 9 



140 on titles: 

1 Ves. 216, and 1 Atk. 265, Nemtead and 
others against Searles et al. Cowp. 710, Doe 
ex dem. Watson v. Routledge. 

" In cases of wills,* where the claimants are 
merely volunteers, the court will not aid. See 
1 Fearne 163. See also 2 P. Wms. 684, nl 
1 Barnwell v. Large (cited) 

" Nor will equity decree a strict settlement 
even in the case of articles against purchasers 
for a valuable consideration, and without notice, 
3 Atk. 291» Warwick v. Warwick, 1 Fearne 
156. 

" But a settlement, though made after mar- 
riage hy a person not indebted at the time, 
will be good against subsequent creditors, 1 Atk. 
15, Russell et al. v. Hammond et aL ib. 265, 
Newstead v. Searles, 2 Ves. 11, Lord Tozmshend 
v. Windham, 2 Bro. Cha. Caaes 90* Stephens v. 
Olave, Cowp. 705, Doe de Watson v. Routledge/ 9 

Again, those trusts which are not executed 
by the statute ate to be carefully distinguished 
from uses which are executed by the statute. 

1st. They are of chattel interests, for no use 
can arise under the statute, unless there be a 
seisin to serve and supply the use. But a term 
of years in a limitation of uses of the fee, . or of 
an estate of freehold ; or a term of years bar- 
gained and sold by a person who has a fee, or 
an estate of freehold, may be executed into 
estate by the statute. . 

But an assignment of a term, or other chattel 

* Except when there are trusts to be executed by a 
settlement. 



PORM OF ABSTRACT. 141 

interest to A, in trust for B, will leave the legal 
estate in A. The trust will not be executed by 
the statute of uses; on the contrary, it will 
remain an equitable interest. > 

So a demise by a termor, by words of bargain 
and sale to JB, will not operate as a bargain 
and sale by force of the statute of uses, but 
merely as a demise at the common law, and be 
a mere interesse termini . till entry. 

2. So there cannot be al>y use to be executed 
of copyhold lands,, on a surrender of them by 
the copyholder ; he has no seisin. The uses 
declared in 'customary surrenders, confer a legal 
estate by the rules of the common law. Any 
uses declared of the estate of the person ad* 
mitted as copyhold tenant, will be trusts 
subject to the jurisdiction of a ooort of equity. 

3. An use on an use will be a mere equitable 
interest. - The first use only, and not the second 
use, will be executed by the statute. - There* 
fore, on a common law grant from A to 2J, in 
fee, to the use of B in fee, in trust fer D in 
fee ; or by A to B in fee, to the use* of C in 
fee, in trust for D in fee ; or a bargain and 
sale, und£r the statute of uses* to A in fee, to 
the use of D in fee; or an appointment made 
under a power in a conveyance to uses, to A in 
fee, to the use of or in trust for D in fee, will 
give D an equitable interest only, and not a 
legal estate. 

Jn the first case, the use declared in fevour of 
JB is void as an use, and though JB will be seised 
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by the rules 6f the common law, that use will 
in point of legal effect, though not in equity* 
exclude the use declared in favour of D. The 
judges presiding in courts of law treat the use 
declarecTin favour of D as repugnant to the 
use declared in favour of B ; but equity treats 
J8 as a trustee for D ; that J3 may not retain 
the beneficial ownership contrary to the declared 
intention of the parties. 

In the second instance, C j in the third in- 
stance, A, the bargainee; and in the fourth 
instance, A> die appointee, is the ceifai que use; 
tod the use or trust in favour of J> is an u se m 
an tese, or an use in the second degree ; and the 
first use only is regarded by courts of law, while 
the courts of equity will maintain the second use 
as a trust. Thus the first use only will be 
operated on by the statute of uses. 

Distinctions however exist which must be 
carefully regarded. 

1. A conveyance to A in fee, to the use of 
A in fee, with a shifting use est some event, to 
D in fee, will enable the statute to operate on 
the un to A ; so that be mil be seised by force 
of the statute* and not by the rufes ef the 
common feuw. 

So in this instance, or in any other ekampte 
of an use, with m like shifting we ki fkvour of 
D ; the use to D may be executed by the 
statute, because the use to D is not an as* ort 
an use, or an use n the aecoad itagrte, it is 
one tree tubstituttd far another «s»; mt>& exempt 
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from the objection which, in other eases, 
renders the interest of D merely equitable. 

Again, although a bargain and sale of an use 
to A in fee, will not admit of a declaration of 
use on the seisin of A 9 so that the second use 
may be executed by the statute ; the same % 
reasoning does not apply to a bargain and sale, 
operating by the rules of the common law; as 
in the instance of a bargain and sale by exe- 
cutors having an authority to sell, of a bargain 
and sale under the land tax and other like acts. 
In cases of this sort, a tommon law seisin will 
pass to the bargainee, and uses, capable of ex- 
ecution under the statute, may be declared of 
this seisin. 

Again, though no use, to be executed by the 
statute can be declared of the estate of an ap- 
pointee of an use, because he himself is merely 
a cestui que use ; yet an appointee, under a 
common law authority to sell, would obtain a 
common law seisin ; and uses to be executed 
by the statute, may be declared of that seisin. 

Lastly, trusts, which are not uses, as trusts 
to sell, to raise portions arid the like ; and also, 
trusts which, though they in effect give the use, 
yet require that the legal estate should remain 
in the trustees, as trusts for the separate use of 
a married woman ; trusts to receive and pay, 
or apply the rents as distinguished from an use a 
to trusts to permit another person to receive 
the rents. Burchett v. Durdant, 2.Ventiv&l£ 9 
Broughton iv Larvgtey, 2 Lord ftaym. 875, 
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Horton v. Horton, 7 T. Rep. 652, Shaptand v. 

Smithy 1 Bro. C. C. 75, Silvester v. Wilson, 
Williams' note to 2 Saunders, p. 11, and as dis- 

tinguished from trusts in the alternative, to pay 

to A JB, or to permit him to receive and take 

the rents, &c. Doe v. Biggs, 2 Taunton 109, are 

trusts which remain subject to the jurisdiction 

of courts of equity, and are not transferred into 

estate by force of the statute of uses. 

Some of these trusts give mere chattel in- 

m * 

terests, in the nature of personal estate ; others 
give freehold interests, and even interests of 
inheritance in equity. Thus there may be 
equitable estates for years, for life, in tail, and 
in fee. 

The geperal rules concerning trusts, or equit- 
able estates, are, 

1. The cestui que trust is the beneficial owner 
in equity, and has an equitable estate. ' 

2. This estate gives the like power of aliena- 
tion in equity, as may be rightfully exercised 
at law, by the owner of a like legal estate. 

3. The like limitations may be made of the 
equitable, as may be made of the legal, ownership. 

4. The limitations of trust, or equitable estates, 
receive the like construction, as if they were 
limitations of the legal estate. 

5. Whenever a limitation of an use would be 
good by the rules of law, a like limitation of the 
trust or equitable ownership will be valid in 
equity. 

6. Any limitation which, as tending to a 
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perpetuity, would be void if it were of an .use, 
will be void if it be of the trust or equitable 
ownership. 

. 7- Of equitable estates, there cannot, in a 

technical sense, be any disseisin; and therefore, 

, notwithstanding adverse possession, there may 

be transfers or dispositions by the equitable 

owner* either by deed or will. 

In Philips v. Brydges, 3 Ves. 127, Lord A1-- 
vanley stated the rules of equity applicable to 
trust estates to be, that such equitable estates 
are to be held perfectly distinct and separate 
from the legal estate. They are to be enjoyed 
in the same condition ; entitled to all the same 
benefits of ownership; disposable, devisable, and 
barable, exactly as if they were estates executed 
in the party ; and the persons having them, may 
without the intervention of the trustees, or the 
possibility of their preventing them from exer- 
cising their ownership, act as if no trustees 
existed; and this court will give validity to their 
acts. 

There are some qualities of legal estates, 
which are not common to the corresponding 
interests of the equitable ownership! 

1. A particular tenant of the legal estate, 
either for life or for years, may forfeit his estate 
by levying a fine, and other like acts. But no 
act done by a tenant of a like equitable estate 
will be a forfeiture of his estate. 

2. A tenant for life of a legal estate. may, 
by feoffment or fine, divest the remainder or 
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reversion, and turn such reversion or remainder 
into a right of entry, and acquire a wrongful fee. 
Goodright v. Forrester, 1 Taunton, 578. No> 
such effect will be produced by any alienation 
of the equitable owner of a like estate, since there 
cannot be any disseisin of an equitable estate. 

3. A tenant in tail in possession of the legal 
estate may discontinue the estate tail, and the 
reversion and remainder, and turn them into a 
right of action without barring them. But no 
alienation by a tenant in tail of an equitable 
estate tail will operate as a discontinuance. 

4» Contingent remainders of the legal estate 
may be destroyed by the determination, the 
tortious alienation, surrender, or merger of the 
prior particular estate, by which the remainder 
is supported ; while no such consequence will 
be induced, as to a contingent remainder of the 
equitable ownership, by any act proceeding, from 
the tenant of a prior particular estate ■ of the 
same ownership. 

5. Owners of legal estates cannot convey 
without certain ceremonies, as livery of seisin ; 
a lease, or bargain aad sale, as a foundation for 
a release ; enrolment of a bargain and sale, &c. 
&c. But an equitable owner may convey by 
any deed which contains evidence of an in- 
tention to grant his estate. Such eq^mbfe 
grant * must, however, have formal woi&s $f 
limitation. 

6. Though it be a rule of law applicable to 
legal estates, that "quod meum erf, sine facto mzo 
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(alienation,) site defeclu meo> (forfeiture, &fc,) 
amitti, velin alium transferri mm potest? yet an 
equitable estate may be lost by the alienation 
of the trustee to a purchaser, for a valuable 
consideration, and without notice; and it may 
be lost by escheat from the trustee, as a coif- 
sequence of his attainder, either for trea&on or 
felony. 

Some of the consequences &ttatihing on equit- 
able estates are, 

1. On the failure of heir* of thd equitable 
owner of the fee, there will not be any escheat 
to the lord. The trustee will have the benefit 
of the estate. 

£. Oh the* escheat of the legal estate, the lord 
will hold discharged of the equitable estate. 

S. ' "Equitable estates are subject to curtesy, 
but they are not subject to dower or freeberich. 

4. These estates are, by statute law, subject 
to executions, for the debts of the cestui que 
trust; only, however, while the trustee continues 
seised for the benefit of the debtor. 

5. Equitable estates are descendible in like 
manner as legal estates ; and there may be a 
posstssio ftdtris of ail equitable seisin. 

Of Conditions \ conditional Limitations ; Clauses 
for Redemption ; and other special Agretr 
rnents. 



IK t 



Conditions may defeat the estate; &iid if 
they exist, they should be stated folly ; that ifc 

l2 
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may appear in what degree, and to what ex^ 
tent, they may operate, and upon what terms,, 
and by what mode, they may be discharged or 
avoided ; and if they have been performed, the 
material circumstances should also be stated, 
that an opinion may be formed, whether the 
condition has been discharged. 

This caution is equally necessary in applica- 
tion to conditional limitations, by way of shift- 
ing use. 

Of the nature of conditions also are provi- 
sions introduced into conveyances to uses, and 
annexed to terms for years, for the purpose 
of defeating the same. 

In general abstracts are too concise in giving 
this proviso, in those instances, in which the 
proviso is relied on as having caused the cesser 
of the estate. 

The proviso ought to be fully stated, that it 
may appear, whether the circumstances which 
have taken place, are such as fall within the 
scope of the terms of the proviso, so as to , be a 
performance of the condition. 

It is not sufficient, that the portions have 
been paid or satisfied to bring the proviso into 
operation. They must have been paid or satis- 
fied in the mode, and by the person, and within 
the time prescribed by the proviso, unless the 
proviso has words for the cesser of the term* 
when the trusts thereof have been performed 
or satisfied, discharged, or become unnecessary, 
or spme such like words- 
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Provisoes for redemption are to be stated 
shortly or fully, according to circumstances. 

When they contain any special provision, as 
a settlement of the equity of redemption, such 
special circumstances should be fully disclosed. 
With this exception, there is not any neces- 
sity for detailing more of this proviso than will 
show by whom the money is to be paid, the 
sum to be paid, the time of payment, and the 
rate of interest reserved. 

However, if the mortgage be existing, or if 
the deed which contains the mortgage be, from 
the circumstances of the case, such as would 
be necessary to be recited in the deeds to be 
prepared from the abstract, then, the proviso 
should be stated as fully as it ought to be 
introduced into a correct recital of any one of 
the deeds to be so prepared. 

Other special agreements should be abstract- 
ed under the like regulations ; and so much of 
the clause as can materially affect the title 
-should appear on the abstract. 

In detailing the duty of the conveyancer, the 
general rules of law applicable to these points 
will be considered. 



Of Towers. 

Ik regard to powers, the course to be ob- 
served must be dictated by circumstances. 

Powers which have been exercised, or which 
are to be exercised, with a view to complete 

l3 
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the title, should be given almost verbatim from 
the deeds, will, Sec. as far as the powers tie 
material to the title. 

They should show at least the following' cir- 
cumstances, as far as such circumstances exist, 
and are expressed in the power ; 

1st, The person or persons by whom the 
power is to be exercised. 

2dly, The mode of exercising the power, as 
by deed, will, &c. and the circumstances which 
are to attend sUch execution, as the attesta- 
tion, &c 

Sdiy, The time at which the power is to be 
exercised, if any time be prescribed* 

4thly, The consent or request, &c. which sure 
essential to a valid execution of the power ; ;ai»d 
the mode in which such consent, -request, &c. 
are to be expressed ;. as by deed) &o. fco be 
attested by two witnesses, &c* ; - . . 

fttldy, Thej act authorized by the powekyas 
to sellv exchange, &c together with the cireum- 
stances connected with the mode of esegntiutg 
the power; as to exchange for lands of eqiftl or 
; gtelter *alne, or for lands in a given cpu*ty,or 
for lands . of a given tenure, as freehold, copy- 
hold, leasehold, erifhe like. - * 

6thly, The: person or persons i& whose favour 
the power is. 'to be exercised v as children, or a 
particular child } or objects of a given deperip- 
tion, as children living at the deubb, &c. ; and 
the estate which; may he appointed ipttheift, if 
any particular estate is mentioned in the power 
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also whether the power is to be executed revo- 
cably or irrevocably* or the like. 

And if any particular application of the money 
be directed, and there is not amy provision for 
indemnifying a purchaser or mortgagee from 
seeing to the application of bis money* th* 
clause which directs the application shopki be 
stated fully : that it may appear that the money 
has been duly applied in the manner in tohich 
the same was applicable. •■■ .- 

Such powers as are barred, or (released, or 
extinguished, or become incapable of taking 
effect; or ff they are ia their nature immaterial 
to the title 1 ; a» powers of; 'leasing* &ci need 
not; to ^ stated at large. ^ 
- It is sufficient that tberebe h notice that such 
apotoer was contained in the settlement, in these 
or tike like terms, wkhpomkr to A B to jointure in 
a second wife; or ^ with the usual power to oett and 
exchange and make partition; or , with ± power 
to raise portions' for younger children of a second 
marriage, or the like. 

When to &<p<taetf them is annexed an indem- 
nity to purchaser** paying the m6ney, and the 
power has bden eaevcijtedj' the clause, which 
enables the trustees' to five receipts for the 
purchase ' knoney should' be- added* and, as a 
general rude, the clauses which contain the 
direction for the application of the money 
should be omitted. 

It frequently happens, - that a settlement, er 
ether deed of trust, contains a power to change 

L 4 
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trustees, or to add new trustees. When this 
power has been acted on, and the title is, or 
is to be, derived through or under the new 
trustees, and acts done by these trustees, the 
material parts of the power should be disclosed 
by the abstract. In other cases it is sufficient 
that there should be a short reference to powers 
of this nature, 

% 0f Covenants. 

Ik abstracts of title to leases, all burthen* 
some covenants which pray affect the purchaser 
at law or in equity, should be stated in the 
abstract. 

But in abstracts of deeds concerning the in- 
heritance, there should be a general reference 
to the 'covenants in this form, " With the usual 
covenants for title ;" or with usual covenants for 
seisin jLn fee ; good right to convey ; peaceable 
enjoyment ; free from encumbrances ; and 
further assurance. 

Sometimes the covenants are expressed still 
. more, fully, by showing the extent of the cove- 
nant, and consequently introducing . the clause 
c notwithstanding/ Ike. 

That part of the covenant which deserves 
most attention is, the exception, if any, against 
encumbrances; such exceptions, as often as there 
are any, and the encumbrances there noticed, as 
far as they are material to the title, should be 
/stated in the words of the covenant; or at least 
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so folly as to show the nature and extent of 
these encumbrances. 

Outstanding terms also, noticed in the ex- 
ception, should be expressed in this part of the 
abstract; but briefly or fully, according to the 
circumstances of the case. 

If there be not any other information concern- 
ing a term, the abstract should adopt the words 
of exception. But if the term, and all circum- 
stances belonging to it, have been previously 
noticed, then the reference to it may be short ; 
except in those cases in which the evidence of 
the title to the term appears different in the 
exception from the state of the evidence in the 
former part of the abstract ; for instance, if by 
the former deeds it appears that the term was 
vested in A, but by the exception it appears to 
be Tested in B ; this circumstance, together 
with the mode, (if it appear,) by which the title t 
has been thus varied, should be particularly 
expressed in this clause of the abstract. 

Also, as often as a covenant for the production 
of title deeds diseloses any evidence of the title 
not contained m a former part of the abstract, 
it becomes material, and should be noticed. 

The mischief and inconvenience arising from 
such covenants, and the disclosure tbev afford, 
and the notice they give of dormant encum- 
brances, afford abundant reason for the modern 
practice of taking such covenant in one or more 
separate deeds; 
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Of the Execution j <£c. 

- \ At the foot of the abstract of 4 very deed* it 
should be noticed by whem the deed lias bfitn 
executed, or that it has been execute! by all 
the parties, or by all of them excepting certain 
persons, iteming them. 

And if the deed was executed, in exercise of 
any power which required a particular mode of 
execution, k should appear from this part of 
the abstract that this mode of execution was 
observed ; for example, if the deed be ; eqatred 
to be signed, sealed* and deUwered* it should 
appear to be signed, sealed, and 4*hvered ;?aad 
if any given number of witnesses were requited 
to attest .the execution, it should be noticed! that 
the deed is attested by this numhetol wit- 
nesses* fos fa^r- at Wastes respefctst the frtftons 
% as to whom svcb at^estaticw was lenjAtrnd 
necessary* -!.:y?^ > * 

And if there be a defect i* the mode tf **&* 
ration or fittest ation 7 sufficient should; bp eijtted 
to raise the question on this defect^ that rf m#y 
be considered whether the if ant ; of . thftr fflfr 
scribed mode of flxtcutien dp ,attestytion< jafiegtfe 
the validity of the title at l^w or tin canity* . < \ ,. 

Of course ^e me»cw*dvw phi§h : neferp i«o 
-the execution and itjetffrfckmJhoqld bewray 
lees particular, and cifcurtwtantial^ as the flattie 
of the case any dictate^ l -\ . 

Except in particular cases no more is re- 
quisite than a ckusse to this effect : ' executed by 

3 
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A B. and C D, and duly attested ;' or, * executed 
by all parties j and duly attested* And if circum- 
stances should require, as they frequently do, 
that the execution, at a time different from the 
date, should be shown, then the time of exe- 
cution should be stated ; more especially if the 
attestation contain, as it ought to do, a speci- 
fication of the time of execution. For instance,^ 
a lease under a power may be good, as a lease 
in possession, if it be executed after the date ; 
while it would be void if Executed on the day 
of the date. 

So a wilt may be operative -on the legal 
estate, because the will was published after 
the execution otfthe conveyance; although the 
publication took place after the day on which 
the deed is dated. 

Abo, at the foot of the abstract of deeds, in 
which the purchase money is paid under a 
special power or direction ; and even at the foot 
of the abstracts of deeds, (especially those of a 
modern date,) from a 4 seller to a purchaser, it 
should appear that a receipt has been given by 
the person to whom the mosiey ig expressed to 
have been paid, and signed by the persons by 
whom the same ought to have been signed. 
Since, in the contemplation of a court of equity, 
the receipt is the material discharge for the 
purchase mosey ; and, except in the instances 
already noticed, the want of a receipt is implied 
notice that the purchase money remaias un- 
paid; and that there is, till the contrary be 
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shown, a subsisting lien in the vendor for the 
purchase money. 

Also, when part of the money secured by a 
mortgage appears, by a receipt indorsed on the 
mortgage, to have been paid off, this fact should 
be noticed in this part of the abstract. 

Also, when a deed requires enrolment, livery 
of seisin^ a memorial, as in case of grants of 
annuities for a life or lives, or for years deter- 
minable on a life or lives, or other external act 
to give it validity, the fact of enrolment, livery 
of seisin, memorial, &c, and the time when it 
took place, should be stated. 

Sometimes a feoffment, or a lease for a life 
or lives, requiring livery of seisin,* may be 
good, because livery was made after the time 
limited for the commencement of the grant ; 
while the instrument would be void, as limiting 
an estate of freehold in future*^ in case livery 
had been made at the period of the date of the 
deed of feoffment, or of lease. 

In cases of this sort the evidence of the time 
of livery, &c. should be added. 

Also, if a deed has been cancelled, th<? fact 
should be noticed; and yet the law is now 
settled to be, that neither an actual or a vo- 
luntary cancellation of a deed will restore the 
estate to the former proprietor. There must 
be an assignment or surrender of the term, if 
a term passed ; or a reconveyance of the estate 
of freehold in case an estate -of freehold was 
conveyed. 
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So if a deed has, since its execution, been 
altered by erasure or interlineation, that cir- 
cumstance should be noticed. Fraudulent al- 
teration by the gijmtee would vitiate the deed. 
It was formerly ruled, that an alteration by a 
stranger, in a material part, would also vitiate 
the deed. It is now agreed, that no alteration 
by a stranger will avoid the deed ; but it may 
be given in evidence, as far as its contents ap- 
pear ; and extraneous evidence will be admitted, 
to show the language in those parts which were 
altered. The old rule is applicable only when, 
from the want of evidence, or the uncertainty 
arising out of the evidence, the contents of the 
deed, as they stood before alteration, cannot 
be ascertained. 

Also, if there be any explanatory agreement 
in a memorandum, made on the deed before the 
execution, such agreement should be added to, 
and form part of, the abstract, and inserted 
prior to the notice of the execution. 

And, as to lands in register counties, viz. 
Middlesex, and East, West and North Ridings 
of York, it should be shown that the deed has 
been registered, and in what book and page the 
registry is to be found. 

As a point of curiosity, rather than utility, it 
may be noticed, that if an illiterate man, a man 
who cannot read, require, at the time of his 
execution of the deed, that the deed should be 
read to him ; and the deed is read fraudulently, 
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as having other contents than it really has, the 
deed may be avoided by a plea of that fact; 

Of Fines, Recoveries $c 

In abstracting a fine there should be stated 
the terw of which it is levied, the names of the 
conusors, the names of the conusees* the parcels, 
as far as they are material, and the nftmes of 
the townships and parishes, as far as they afe 
applicable to tins lands in question. 

And when a fine is levied to bar an entail, or 
to strengthen a, title by nonclaim, it fckoulfl be 
stated that the fine was with ■ prbda*iation$ j 
and, in strict propriety, it should beehtfWft irt 
what terras* and on wbat days, the proclama- 
tions wj?re made, that an. opinion may-be 
formed whether the proclamations $rere dttly 
made. • '■■• ^^ > { 

And m abstracting common recoveries there < 
should be shown the term in which the vt&freff 
was suffered, the names of the deuiandaftt, th6* 
tenant, the vouchees, including the common 
vouchee* and the order of voucher* ' namely, 
that the first vouchee vouched the c^rathort 
vouchee, or any other mode of vouched? the 1 
parcels which are comprised in thfe recovery, l 
and the names of the townships fend ptttiatfts, 
as far as they are material to the lands ift' 
question ; and the time at which 4 the writf of 
seisin was returnable, and seisin deliteted. ' ' ' 

The observation recommending an alpha- 1 
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betical arrangement of the name* of townships, 
parishes, &c. applies, with great propriety, to 
fines and recoveries. 

The general object of fines and recoveries/ it 
should be remembered, is, 

1st, To convey the estates of freehold or 
inheritance of married women. ■ • ■ ~ '• 

£dly, With proclamations to operate by 
estoppel. • ..-■• 

The peculiar operation of a fine is to gain 
a title by nonclaim, or to bar heirs in tail. 

The peculiar operation of a common reco- 
very is to bat reversions, and remainders ex- 
pectant on an estate tail, and conditions and 
collateral limitations annexed to that estate. 

And . as a fine cannot bar by nonclaim, nor 
can brtr heirs in tail, unlets the fine be with 
proclamations, there is a manifest propriety in 
showing that tire fine was with proclamations, 
when the fine could not have accomplished its 
object, unless it had been proclaimed. 

Also, f as a common recovery will not baf 
either the estate tail, or ulterior or collateral 
interests, unless there be a voucher over by the 
owner under the entail, it is proper to state that 
there was a voucher of the common vouchee. 

The practice, if it does not promote any other 
advantage, preserves a remembrance of prin- 
ciple, and this alone is an object. 

Besides, it is too much to rely on the apology 
generally made, for the omission ; to state that 
a fine was with proclamations, or that there was 
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in recovery a voucher of the common vouched 
namely, that all fines are proclaimed, «W«L that 
in all recoveries there Is a voucher of the. com- 
mon vouchee. It is -generally, $y»lyr andj&ot 
universally,, true, that fines .are proclaimed, aad 
that th^e is* in recoveries a v°M^fi r °f *^ e 
copamon youohee- , . r «. • 

. *Letit be.pb^orved also* thgrt a fine to # t)fir by 
nonclaim musjt be Jevied $y or tea person who 
has ^n estate *of freebpjd e^her Jfcgfcss^ign, 
reveislo*^ or ^ra^iqdprjjand^r^a.tijJiB jad«ert^J*> 
the rightful owTiei; ; ^anj!, th^a.ieq^mfHi, WRQ- 
very,. suffered to bar^^ ^^Ur^l^ke *& 
fe?e£j?y ox against a, teg^nt, w^jhas .fche }fnw 

diati ."freehold; .aq^ ? that ^.,9^^^ JGfi<«Wfy> 
will jipt^ bind the eptail^. or the #v je^uu^ers 
over ; &c.j upless it.be suffered by t\)$ ovjper of» 
the entail as voucljpe; ^x^ept p n £h<; Iffigle 
instance of his being the tenant, qf the $ftfete 
tail In possession, intended to be. barred,, j&nd 
his being in that case named as tenant • to the 
writ of entry, and vouching as such tejjac^U 

bfA&sofVattiamertfr- ' * '. ' 

Acts of parliament are to be considered a» 
private conveyances. They differ however fr$m. 
private conveyances in the circumstance, that 
the title does not altogether and always depend, 
on the ownership of the parties^ and the naturfe r 
and extent of their interest. Frequently _ it 
depends on the extent and operation of the 
words of the act, qualified or restrained, as they 
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may be, and generally are, by provisoes and 
exceptions, introduced into the act. 
**<V . Few titles are more, perplexed than those 
^ which depend on allotments under inclosure 
acts, and an observation to that effect has 
already been made. The leading feature of 
inclosure bills, acts for partition, exchange, 
&c. must be understood to be, to make the 
lands which are received upon allotment, ex- 
change, partition, Ac. subject to the same estates , 
and Uses as the lands, &c. in respect of which the 
allotment, exchange, dec. were made. , 

In general, by force of a provision in inclpeure 
acts, the allotted and exchanged lands pass by 
a will made prior to allotment, as a substitution 
for, or in addition to, the lands given by the . 
will ; but no provision for that purpose is con- 
tained in the general inclosure act. 

The local act therefore must be inspected, to 
see that it contains such provision. 

The difference also between exchanges under , 
inclosure acts, and exchanges under acts for 
that special purpose,. are to be noticed. 

Under inclosure acts the exchange will be 
absolute ; communicating positively to the lands - 
received in exchange, the title which governed * 
the lands given in exchange; while in exchanges 
under acts for that special purpose, the eviction . 
clause is generally fradied in the same manner 
as if the exchange were made by mutual grants 
between the parties ; or would have been im- - 
plied by law on a formal exchange. 

M 
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The singularity attending the construction 
of acts of inclosure, and of exchanges of land 
for land, &c. oreommpu rights for land, under 
these inclosu*e acts, may be thus stated. 

There ia a change of land, &c. but noi a 
change- of titfo. 

The title which A hpts to his lands, or common 
rights, at the- time of allotment or exchange, is 
communicated to the land he receives under 
the allotment* or exchanges; while, wder a 
mere private act of exchange between indi- 
viduals, each- holds the land? undtfttbfc' title 
which attached to these lande priw tg the 
exchange. He may therefore be-evicted* though 
the title to the lands he^gave in e*$hcwge may 
be perfectly good- 

His remedy on eviction is, in this 'ease* to 7' "*) 
resort to the lands he gave in egghdngfr But 
then, as upder a common, law exchange* the 
whole exchange, and not a- rateable . port,- must 
be. defeated. And for a long time, say sixty 
years, after the exchange, he- itfust* for the 
satisfaction of a purchaser, . ma[te put tb« evi- 
dence of title, as well to tho* lands* given in 
exchange, as to those he holds under the 
exchange*, 

Each of these considerations is- one, of con- 
siderable difficulty, and frequently of great 
anxiety and expense » 

In abstracting acts- of parliament the clauses 
to be principally regarded, are, 

1st. The dat(, or rather time of passing the 
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act, viz. in old etcts of parliament the year of the 

reign m'tffiicifr the act was psfesed; find'iti'mbdtern 

acts, wftieft have ttidt feet, the day on which 

the act received the ro^al' assent. This ddtfc is 

now added to #ie J title, uihW the provisions of 

an act of parliament passed for tlhe' p'ilrpctee inJt^^K// 

the present reign. 

2dTy. the title of the act 

3tfly/ ThV recitals* 6f the act; : a& ffef As they 
cahtHriJW ritiy light oh the' stdte of the title, or 
lead to the construction' of the'enacting 'clauses. 

4tMy: T&e ehactlrlg datilses ; rind if the act be 
by wky tffpcjwgf, it should show aii tfcife fcircum- 
stances e^tfc^ power, in like manner as is'rfceom- 
mendfeti'Uh&er* the 1 he&d : " powers';" aiid when 
it vests tlife estate, discharged of uses; &!c. the 
cteiide" sh'oultf be abstracted, sO as to show the 
kinds whifcb are the ddbjfect of the act, as for as 
it is m^teYidto the title hi question; the per- 
sons ; 'in-^tiofti' ; th6 legal estate is vested J the 
duf&tiort'of the estate* limited to them ;' the 
time frbm' which the*' estate is to be vested; 
th6 tisfefe^^c/^m whidh the lands -are dis- 
charged'} tfte'trusti which aire' to bfe performed, 
as to sell and exchange; &c; the' provision, if 
anyi to indemnify the purchasers froitl seeing 
to the appFicatioti of their money; aiidwhen 
thfcrfe*is\not~any r stfch flrdvision, or the title de- 
pends on the ulterior trusts, then the ulterior 
trusts, and the mode in which the' rixohey ' is to 
b^appiied. , 

To these particulars should be added the 

M 2 
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exception, or saving clause, so as to show whose 
rights are preserved, and consequently as against 
whom parliament has left the rights open. 

In general, indeed almost universally, • the 
sole object of an estate bill is to leave the title 

m 

exactly as it stood under the ownership of the 
testator or settler, so only as to liberate it from 
certain uses which he has declared, aqd' to* pave 
the way for a new or mor£ tianvetrieiit settle* 
ment, by selling part of the lands j to exonerate 
others, or by telling certain parte' o£ the lands 
with a view* to the purchase <rf otfaersfrnbi&con- 
venient, or to authorial pattiti^&jnexchariges, 
and the like: ' >< •* ■ ■. ^ ^ti-Iik ( ji 

Inclosuro- acts are seldom 'alistirattooLi The 
person who prepares the abstract coirtente Afiiri- 
self with stating, that in pursuance of on 1 . act 
passed, &c, intituled, &c, J B and G Z>, 
two of the commissioners appointed .by' the 
said act, allotted to E F all, &c. in fata of, 
&c, here stating the lands in lieu of which 
the allotments were made. > 

This practice has arisen from the ctrcum* 
stance, that'll mclosure bills are, in their pro- 
visions, nearly the'aaiaeL , 

And now the statute of 41 Gee. 2> b cap. 109, 
has,' in effect, incorporated into every iodoaure 
bill, various provisions ; bemg the ordinary regu- 
lations which were usually introduced into* ok) 
inclosure acts. 

On the one hand, not to delay the reader, 
and on the other hand, to afford him a ready 
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access to the provisions of this act, an abstract 
of the act yt'iW be added m the d^pendix* 

Of course, -when these provisions are varied 
by the local or particular aet> the ^nations 
should be shown ; and. if that act contginefd auy 
special matter which can. affect the title** [these 
special provisions should be stated; a«d the 
person; by whom the abstract i& exajnyied) on 
behaif of the purchaser, < should take ^special 
care to .see that -the award is warranted 'by. the 
provisions of the act ; - that it is duty qtftdeand 
enrolled;, &<t.&8 the act requires ; and in : parti- 
cular^ mkhin the time > if any, !>*Bfti tad by the act. 
It should seem that the enrolment rriu$,t be on 
pafrchntoot* 1 'Ihst, i3& *b, 36 a, % Inst* 573. 

ifh4fota^r£s,o£tbe abstract which are, j&ub- 

aequsnti to the, indojsure acts, the parcels must 

bfe abstracted ik such tflrms as will show that 

the hthds receded in allotment are compre- 

f ,. v bended m thtf>cattve^aiices, assignments of at* 

** ' tenant ten«.s, and other instruments.. ,. 

In inclosure acts, it is a common provision 
tovenableitfenHHta foe Jives, husbands seised in 
rightmf their wivfeSji and other persons having 
partial interests, to make mortgages by demise, 
with t|» rioneent of the commiastoners, for de- 
fraying the expenses of the inclosure; and it will 
appear in the appendix that the general act has a 
similar provision: The effect of this provision is 
to make the term so created, the prior term in the 
tide?' and consequently the term which governs 
the right to the possession, and to maintain 

mS 
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ejectment, &c. For this reason, in the subse- 
quent deduction of the title, more than ordinary 
care should be taken, that the assignments of 
the residue of this term have been regular in 
point of form, and by persons duly qualified. 

The title, under a term thus created, forms 
an exception to the rule, qui prior est tempore, 
potior est jure; and also to the rule which piakes 
the title under derivative estates, and the order 
in which they are to confer the right to the 
possession depend on the estate of the person 
by whom the derivative estate is granted* 

The solution is, that the grant V fyy way of 
power under the .authority of the ^aot. . . 

Something, of the same' .nature, though in a 
more limited degree, takes place when terms 
are created under powers ia settlements, and 
the terms over-reach and. defeat estates limited 
by the settlements. 

These examples are iix semblance, though, 

when well understood, are not in fact, exceptions 

to another rule, viz. qui non habet ilk ixqjv dot, 

or, as it is variously expressed, nemo potest plus 

juris in alium transferee quqm ipse habet. 

Leases under powers- in conveyances^ wills, 
&c. merely confer the right tjQ the possession, 
as against all persons claiming under the same 
settlement, &c. without taking precedence or 
priority over estates of freehold, attendant terms, 
and other interests, which were> in point of 
estate, anterior tQ the estate of the settler, or 
other author of the power. 
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Cases of this sort should always receive par* 
ticular attention, because they are most likely 
to deceive those best acquainted with the general 
rules df property. 

i 

As to Commis&toks of bankrupt. 

, » 

ALso, wheni a title depends on bankruptcy, 
the commission of bankrupt , should be ab- 
stracted, or should appear in the recital of a 
bargain and sale from the commissioners tt> the 
assignees? 

The material circumstances are, 

The date of the corrinaissian : 

The ' names of die commissioners, with the 
clause of quorum, a clause seldom added ; so 
that it may be considered, whether the authority 
given to the commissioners has been duly 
exercised. 

In abstracting the bargain and sale, the pro- 
ceedings aie for the most part recited, so as to 
shew? v. 

The eoaunuttiob ; - ■ • 

The trading 5 •• 

The petitioning creditor's debt ; 

The act of bankruptcy; 
. The* declaration, of the commissioners finding 
the party a- bankrupt, and the titae, if any, be 
atateA of the act of bankruptcy ; 

The choice of assignees. 

,Ahd< then the deed states, 

The bargain and sale from die commissioners 

m 4 



168 t>N titles: 

to the assignees, in trust for themselves and 
the other creditors of the bankrupt. 

To these particulars should be added* byway 
of memorandum, either at the foot of the *b- 
stract of this deed, or as part of the title of the 
deed, that the bargain and sale has been en- 
rolled; and regularly the time of the enrolment 
should be expressed, since* as to freehold and 
copyhold lands, no estate .passes* till enrol- 
ment. , -I 
• And. the enrolment must be . within set Umar 
months, to bar estates tail*. »nd remainders and 
reversions expectant ioi* auph ,estatea< a im • ■ « 

While a bargain *wd ,sale ty.tb&aororaU- 
sioners of bagikrupt. operate only fron^t^totf 
of execution, atlier bargai^^An4nW^top«fi*e 
either ip, fact, or by relation, from Ultima v£ 
their executiop. ........ ■ i,..i .jt bn 

It will be proper Dq . gonade?, the bankrupt 
laws aomewhat more at large. . /,,. a^ w* . 

1st. ,The xelation of the, tit£e~tf thsasflgnees 
under a commission of bankrupt* M* geroefiaily 
speaking, to the time at whwk thqwt of bank- 
rupt was committed ; and theipfrre* & a buphaad 
commit an act of . bankrupt* japd a^erwwrds 
fie* 'rf~&*:~ marry, or Isell, the dower ;of, tbq , wife, or title 
r ^^ ***4ZSl9 s of the purchaser, .will be dafaptflcU so: if he 

marry, and then commit an «£jt <& bankrupt* 
and is declared a bankrupt, and afterwards, and 
before a bargain and sale is executed* h* dies, 
and then a bargain and sale is ^eou(ed,^the 
title of the assignees . will prevail over tba title 
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ftf a woman timing freebench, on the ground, 

that by relation,- her husband was 'not tenant^^^,^^ 

at hi* death. ' " mi~*«*~-J€U 




" SBlWDiio^rtfh^eifo^ gobdartd ^aluabte con- 

"- sicteiwltort shb\M beim^hed,^ Virtue of 

"aftj dk nfade>%gSfest bahkrd^ uhle&'&e 
" commission to prove him or her a bankrupt 
" shbtfM WVtefrtoHk tig&htt ^ch^ankrupt, 
" ^iitb^aw^^ftf^fb^^yKe fcttoiild become 
" a bankrupt^ -^AM^f We salute 5 of 46 Geo. 
IIfrcr;ol63rs.7«f, dtWimdnl^tallfed Sir Samuel 
I40Miify^ci0't 9 \jfi%ft» al99 ^bVWid^thitin all 
c&tfr of ^t^^ntefe^i l ^ ttankr ii^pt thereafter to 
be ttsuedpfefteiAiT^yfttteeS by, ttll ^payments by 
and to, and all contracts and dther dealings 
and MM»m\oM : >bf feitf wrth 'any 1 bankrupt, 
bon&jide made or entered into mo'r£ than two 
^ai#)^^mdh<fes before ^tke date of *uch com- 
^kBtt^^slrtuW^^o^itHStending ally pri6r act 
o^ banltf u^*ty ( dothriAtt^d Ity su6h bankrupt, be 
gO$d a?rt* ^etfftttP to dll* iriteht* and purposes 
*hWBOfever, oi# lite* manner, - as if no such prior 
adt'of bankruptcy had been committed, pro- 
vided thte person or petsons so dealing with such 
btflfkrtfpfc tad wot, at the time of such convey- 
ito&» &c. *ny hotice of any prior act of bank* 
raptey,* by-sbdh "bankrupt committed, or that 
hfe'was iftdolvent, or had stopped payment- 
• But these statutes, as is evident from their 
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language, merely afford a protection to benvjidc 
purchasers ; and the qualifications , annexed to 
these acts, render it extremely difficult to advise 
a purchaser to accept the title of any trader if ho 
is in failing circumstances. 

Notice of an act of bankruptcy, or even of 
insolvency! deprives the purchaser of the pro- 
tection of the latter act. And a commission of 
bankruptcy within five ye^rs, deprives him even 
of the protection of the former act; and a 
commission of bankrupt within two calendar 
months deprives him of the benefit of the kit* 
ter act There is this material di&renct be- 
tween the former and the latter act ; the former 
jives- protection- by a lapse of five years to a 
banAjkle* purchaser far a valuable consideration; 
so that after fite years, unlaw there be. a: eon* 
mission of bankrupt in , the mead time* th* pur- 
chaser acquires a ftectarq title j. but u*der the 
latter an$, he k net, after tjw> cafcndpr toolitta 
subject to the rids: of a cowmifsion of battkrop t> 
wtafP he be a purchaser, with notice of a& .act 
of • bankruptcy, or of issoLvaaey , 

Sdly, Respecting the property whieh i may 
pas* by uo bargain aj*d< sale undtett a e(wwi«tt0B 
ofhadcarupb. :; , ) , 

1st* It extend* ,to veal and p£ittMalrie$tafc&, 
offices, &c. powers, of appoimtmewtj &c. rigbt 
to the benefit of equities <rf wd«f»p.ti4Q,, omt 
ditton** $c, and it eyiea. exfetida to/ righto* of 
actios^ thus assignees, under a- crtapwis«(» of 
bankrupt* may maintain a writ of datjy sur 
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abatement, ai)d Coqsequently any other real 
action, Smith v. Coffin, 2 Han. Black. Rep. 444> 

And the commissioners have power te bar- 
gain and sell lands acquired even after the earn* 
mission, so as they are acquired befepe the 
bankrupt is certificated. But for ftfter*pufehi4ed 
Jands there must be a bargain -ftiid Mils rohpe- 
quent to tha commencement of the title e(f the 
bankrupt. The bargain and sak may also ope-* 
rate on estates tfpr years, for life, • in t^il, or in 
fee* Terms for years mpre commonly pom by 
the assignment of the goods and efaftiiele ;r.and e# 
part of them* without any specific' woitbk, It 
was formerly supposed, on the construction, of 
the statute of 13 Efo* c* % $8, that a torm>ft>f 
years would not pass from cnmnlissietiiera >of 
bankrupt without a bargain and sale indented 
<*nd enrolled. The mote in> the 1ft Mod. & wander 
the jiaai$ of Danby v, £t^,a*suinedittobe 
a settled pointy that an indentbie and enrolment 
were / essential to make a -title » undev a term 
of years, from commUs*oner$ o( bankrupt; but 
it is now understood to be quite clean, that 
enrolment is. ^ot necessary. »■ . 

SdAy, ft«ate$ for bfe, in tail^ ot in fee, iwnofc 
pass to the assignees, without a deed indented 
and enrolled; and as eomuuastQnera have an 
authority only* and not an estate, ae estate 
will vest under the bargain and sola .until 
enrolment. 

With respect to. estates for life, and' in fee* 
no tine far the, enrolment in p^scmbed; but it 
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is likely to be decided that the enrolment must 
take place in the Uft-time of the assignees, or 
of one of them. And it is material, that till the 
assignees have an estate under a deed indented 
and enrolled* they caonot communicate a legal 
title to a purchaser; 

, In. regard to estates tail* the seisin passes 
under a deed indented and enrolled; but Hie 
estate tail or remainder will not be barred, un- 
less the bargain and sale be enrolled wkhin sir 
lunar months. The right to bar estates tail 
and remainders, depends on the statute of 21 
James I, c. 19> $i& The enactments are/* That 
" the ©ommiwioiiert, or the greater ntqntor of 
" them, ih*U<fcave.powerhy deed 'indented and 
" enrolled, within; atit months ^fter thel making 
M thereof in some of . his -Majesty?*: court? of 
" record at. Westminster, to grants bargain, 
" sell, and ^convey, any manors, lands^^tene- 
* ments or hereditament whereof uny ha*k- 
" rupt is or <shall be^u* attyv way leiaedr oi toy 
" estate in tail, in possession, reversion josr re- 
" mainder, and whereof no reversion or remain- 
" der is or shall be in the crown, trf the gift> irf 
" the king, &Cr to any perien twper^owibr the 
" relief of the creditors, <&$; i and* that, all. and 
" every such grauta, bargains* sales* and <x»- 
" veyances, shall he^ood and available in the 
" law, to such person or persons,i^nd their 4ieiK 9 
" against the said bankrupts, and against all 
and every the issues of the body of such bank- 
rupts, and against all and every person and 
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u persons claiming any estate, right, title, or 

* interest, by, from,, or under the said bank^ 
( nipts, after suck time as such person » shall 

* become bankrupt, and again** all and every 
' other person and persona whatsoever, whom 
' the said bankrupt, by common recovery, or 
' oth*r trays or means, might tut. off Mr debar 

* from any remainder, i reveAion, £0nt$ profit 4 
' titlfe r or -possibility iirtoy ■ or < out of any Jt he 
c sastiimanofs, tends, *enemento .or <het4dita^ 
c metttth" '.v.. ■" . •"« .?i».' rwtd* ,; . 

The principle established by thwmctv is* that 
a. bargain, and sate fronv the cottfcfthfaon£rs»of a 
bankrupt tenaot in tally shall hare -the attme 
effect* a&srty rightful assurance 'prbceeding* from 
^ 4Kmkvaipv ^euld ha^e hadi ^ <*- 

Thua when he ifrjaiant in toil in possession; 
and .might have suffered a common recovery, 
the bargain and sale wiH hare the i effect; of a 
coasmop recovery* and will bar the estate tail, 
and all remainders' and reversions^ &cy e&pebtant 
on tfoe**tat*«aiL • ** 

So ^hen he is tewm t f or life, with a remote 
remainder in .tail, ' and consequently, as hating 
the freehold, and also van estate .'tail, he 'might 
by a common recovery have enlarged his estate 
tail into a> fee-simple, by barring the estate tail,/ 
and all remainders expectant on that* estate. 
A bargain and sale from the cowmisekmers, 
duly enrolled, will have the like effect. 

* But when the bankrupt has an estate tail in 
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remainder, expeataatt cmr an estate of freehold 
in soAii other perton, then as the power of th6 
bankrupt was merely to levy a fine with pro- 
clamations, and be* his estate tail, a bargain 
and sale from the cemmisfitoaers will have only 
the .Wee operation; If the baaknipt had 6b± 
t&iited the freehdld prior to the bargain and 
sale, then- take power of the commissioners -would 
be commensurate with.' the* power of the. batik- 
ruptt tod the bargain and 1 sale woald<< operate 
as a common recovery, instead of operating as 
a fine- with ^psodarafcattoaa, 
> Qn tifo atatokejseeefal difikttitieB ariae; and 
the point* sxaet be considered wdoutafol' tin* 
tal they sbaUbatve: been <kcided: 

1st, Suppose the beakru^t to be tentfat : iir 
tail i« ■fiwiiiinrifar expeotant on &v estate of free- 
hold, *md ±her oommissioners -to execute « bar* 
gab* and saie, while the bankrupt ta tetitent in 
tail ia 4 remainder, this bargain afid'sftte will 
operate only as a<fine. .... 

At a future period, the bankrupt or hisr issue 
may- be qualified tb stifled a ootomen rdeo^ry, 
a doubt then arises,' whether a« subsequent bar- 
gam and sale by the coaMhissjoners' will pro- 
dttce theibame effect as a comtnon recovery by 
tile bankrupt or hi* iseue woeJd have produced. 
Under these circumstances,' the practice is to- 
require a omnmon 1 recovery f r*ra the bankrupt 
and his isaoe ; for it is not^elear that the-cbm* 
missioned, who -have merely an authority, and 
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have once executed ttiat authority, can, by a 
second bargain and sale, produce atty effect ow 
thetMe. 

In another cos?*, A was tenant for life, remain- 
der to B his son in tail ; theywfefe partners, and 
became bankrupts a*d a joint* edfl&nission of 
bankrupt waft issued againsfr th&m, and a* bar- 
gain and sale wa* made* by the* coinmissiGnett* 
te the assignee*; and it was^:oritend#d> that as* 
the ftith^r and the son together might have 
suffered a* coimbw recovery, the bargain and 
sale from the 1 commissionew should* hava the 
like effect* a* *> eontmon recovery* Against this 
operation ifr was 4 objected, that* the statute of 
James* I- merely* averted to the power <rf tech* 
bankrupt individually ; and that the*bargaur and 
satehad not T*ny etber *efifeet on either estate* thai* 
if it , hadbe«n'confeed k to ; tiia* t €itat*; and tfeatt 
theTOle'/lJ»cte^llwn^dldn<Aalpply• The case 
i* now under- discussion, and to be decided by 

the chancellor. 

Ih afl' these 'instances it is clear beyond all 
donbt$ Aat^tt'coimnoir recovery sobered by the* 
bankrupt* or*by the iriaue m tail* ; wttfr the con* 
curreriee ofithe freebokier, would have the^ain* 
eflbe* in barring the ' estate* tail and remaifldfcrsy 
asitwouW have? had'in-case therohari'ttWbeen 
any bankr uptcy . 

It is-also toberemeflftbered^that oeminiesiotos**" 
have merely an autitority, and not' any estate . 
With 1 respect therafow to copyhaid lands o» 
which heavy fi&ee of admission are payatJfej the- 
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prudent course is to except the copyhold lands* 
out of the lofosjussionecs bargain and sale, and 
to execute a bargain and sale in the njst in- 
st*u*s^.jn &voi of.th* purchaseo when,.* sale 
shaJU have been 0M&. 

4 bajjjiin and aah) to - the assignees would 
lead to their adnusstqo and. payment, qf .a.,$oe, 
and .anpffct^ae- be payable . o#. $he v adjaission 
of.the-purchaser,. . fy-majqgg a bargain as^ale-; 
ivme&a&M to thc^rcfeatej^pne ^ne^ould he 
saved,. *od this my^ &.&&&*$& ;#*(&)*&> 

All.pqwerp.whicb ar* % *he hjenaft^f. ^he 
bankrupt, and are an interest in hin^ ) inajrJb0 ) ftK> 
erciaed by fteco mmiss jaj Mc r, bntjfeay h*w*|f>t 
any.power over estate* of w^fotte^^rungfl a 
men? trustee; nor canJ^exei^flWW^hjjh 
an? in. denature of mere^nakea' au^a^t^rftf be 
exwciajd for***? benfftpf agpae, tjjififffMPtlP 
powerspf *^9tV>Di, W%)r4i«^ to,jBH, ( fc*j t d*ad 
it is Oiev^jfifleraUy r^iy^.qpinion, .tha*.*h* 
commissioners.oannot exepute a power wh|gh is 
limited, to be gxercisad by ^ baplf^^.apd 
his wife jointly, or by the, bsjukrupi -ana^Asy 
other psrso* joint^ fo tnssanoft ifl«n<fc,are 
limited to «wh uses ^ «s. the baoiwttpt ao4/hi» 
wife abound jointly i^ point,, and ip dafrujfcof 
appointment to the bankrupt ^,hi&Juw,,w«*h 
remainder to his wife for life, with > remainder to 
their children as they shall appoint* 4W}$jt-:ft- 
mainder to their children in strict settbrtr>ept» as 
tenants in tail, with remainder or reversion- in 
fee to the bankrupt; the commissioners may, by 
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their bargain and sale, confer a title to the 
estate for life, and to tire remainder ifn fee, but 
they cannot execute die fitfct powfer, because 
that power was not exercisable by tttfe baakrtipt 
alone. ; and they cannot exereise^e second 
power, beoaaae that power was a^wietfe Au- 
thority, sad not an interest. "••"•■' ' - • " 

For the purpose of protecting the interest of 
the wife, it seems, an la firtt view, reasonable 
that the po wet of the husband and wife should 
not be suspended as to the estate far ftfe and 
estate* in fee, by tefesbn of the bargain imd'sale 

Bilt oA miitm c&bsWeratibn, it will appear 
ta fee ffcte fcWffe ^iuid edudtision ; lite ^conclusion 
mo*t* Consist fcilfr the principles of law ; that 
ttaJ Utkrtptty ft toft : ahination by the btfnk- 
rapfe, &nd;^*e ttteftt'tf'liis estate fcr'Bfe and 
the ttltenate-^fee; is irnegstive on his right to 
exeJcifcttfr joltt in eierdsing the power, t6 the 
prejudice 4ff this alienation ; so that th6 power 
r&fifcii*' iW'ttpferatfon on' that part only of the 
feeiiriipie #hteh* ir ne^ occupied by the estate 
foniife, *«h<f the 'ultimate remainder ift fee ; in 
shpH) tile bjtatottpt is p*«chidfed from ^assisting 
in atiyt&ot through the ihedium of the powar 
which would defeat the ahenation through the 
act of • bankruptcy. 'See Goodright v. Cator, 

This observation, negativing the right *to "ex- 
ercise powers after bankruptcy, must be con- 
s' • 
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• ■ 

fined to potvers conferring ah interest, as di** 
tirtgtdshed frofti powers being ftlfcrte authorities. 
^ Sometimes a title defends on a choide bf new 
a&ignees. Siich ne\£ aisigneei must be appointed 
tinder an oidbt Of the chancellor silting in bank- 
- rtiptcy ; and it is n6t sufficient that thfcte should 

'sLffsrS'^^Zz- he an order of removal and an appointment of 
^£Z?/}J^ hew a**ign*& ; but there must be a bargain 

— ^^^^^fahcl sale, or a convince by lease and release 

io carry ort the tlfete id the legal festate as in 
ordinary cases. Bloxharh and others, tistigriee$ 
bf Watd V. Eutibtird, 5 East 407. 

By the same case it was decided that the acts 
Inquiring registration of bills of sale of Ships do 
not extend to assignments by operation '6f &Wj 
as assignments by commissioners of bankriipt. 

On the transfer to be wade otrtlje chofce of 
ii^xr assignees in the place of sbme fenly j of the 
assignees, it is proper to frame' the conveyance 
80 as to make the new assignees and the ton* 
tiniiing assignees joifitenatttk An inaccuracy 
in this respect would not invalidate the titla. 
A conveyance from those wli& are a&'sigftees, 
dejure, with a convey knee Of the efctatb fr6m 
the persons, whoever they inay be, in whom the^ 
J#gal estate is vested, would render the title 
complete. 

Of Wills: ; > ■ 

In abstracting wills the followlhg toaWlbiflars 
should receive attention ; ' 
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1st, The date : and the date should be taken 
from the will, ancj, no*, as j* soi^etirae^ 4p$£ by 
mistake, from the letters of probate. 

2dly, My charge ..ippqped for .the #$fl?<mt 
of debts, lqg&cies,qr annuities, sboplja be shown ; 

and ,su 9 h. annuities,. rff »4.»P .mWh<*^.ti* 
leg^ies, shpuld b^ t wui»erated. . , , , n , ,, .. . 

AUo if detjts %je sqbsdujeijl Qr drifted,, they 
should be ,ch s Pi Qs ed by, the a^str^t;. .but 
wfcen there is a trust for, p^ym^pt gf 4el#s * Q d 

HWW.ffltf.*? <k b #*\?f c not ^<fci^ed or 
scheduled, ajjd,it,dQe£ nqt ^ppftar tl^t -$ll the 
debtg have b$$n paid^ there does pot pxi^t any 
reason fcr stajti^g . the legacies special jy, since 
the t jp^qbaae^ jls not yndei: any otyiga,tipn to see 

' But when it appears, either by a recital, by 
a report of a master in chancery, or from any 
^hjgr, authentic document, that all the debts 
have } fcjeqp paid, and. some of the legacies are 
knojfm to be unpaid j it seems, from practice, 
t9 l}p ; tk^e .qpinjon ,pf the profession, th^t the 
pu^^a^er is bound to see to the application of 
bis vpppey ip the payment of legacies. 

yVlso if the,flebts become spfcifiefl or scheduled 
by thjs act v of ^ny of the partiep interested injth$ 
estate, or by the report or decree of a court of 
equity, and they have not been satisfied in, the 
mode prescribed by the court, nor has thf 
money, been applied under th^ direction qf the 
court, then there exists a necessity qf treating 
these debts as scheduled or specified debts, and 

N 2 
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they should be stated, inasmuch as the pur- 
chasers bound to see to the application ~of his 
money. ' 

Annuities, though for some purposes considered 
as legacies, are^ in Regard to the subject how un- 
der consideration, treated as specific charges ; as 
gifts of a particular interest in the land; so that 
the rulte respecting the liharge of debts, generally 
exempting tfie purchaser from' seeing to the 
application of his money in the? payment* of 
debts or legacies, does hot extend to annuities. 

in btht f particular*, "' the rules '^rescrib^tl,' las 
proper to be observed iri abstratWhg defeds, are 
propter to be bbserved ih dbkt^a^ln^^ills, 1 ex- 
cept thkt a will is, iri^ene^I,^rofri^He4ghoitifice 
of those Hy whom it is penned, a nitfrfe ir&gtilar 
instrument. 

The points to be attended 4o L, ar^td ; $fco^ 'to 
whom the lands are demised; the words' tisecTin 
description of the lands ; the words of lliriita- 
tion bywhfoh the estate is devised'; 'the pbwer, 
if any, in' pursuance of which the* deVfee'is 
made; the words of modiflcatioh, or bf severance 
of the tenan6y, if there be any \ the words of 
qualification which may abridge or' defeat! the 
estate ; the uses and trusts, if any' are created; 
the conditions, or conditional limifatilSris' ky way 
of executory devise, or otherwise, annexed io 
the devise or appointment ; the charges imposed 
on the dtfeisee; the indemnity, if dny,' Against 
seeing to the application of the purchase-money, 
or mortgage-money ; such powers, if any, as 
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are material to the title : gnd when leasehold 
lands are the subject of the t|jje^ t^appojnt- 
ment of executors. And in abstracting each 
of these clauses, there should be a close adher- 
ence to the language of the will, so that a correct 
opinion may be formed of its construction : and 
the context should always appear, as far as it 
may, in any manner, influence the construction, 
by explaining, enlarging, abridging, or in any 
other manner affecting the genuine import of 
the words on which the title more immediately 
depends. And it is more proper to be diffuse 
in giving the language of a will, especially one 
not prepared, in technical ^ngua^,. tb.an fo, at- 
tempt *P reduce the abstract infp,,^ npfppwer. 
cqmpasp,, #nd, tlms withholding infor^nafion 
which may be material. , ,, 

. .Indeed,, jn abstracting, wills, it is,, from the 
inaccuracy with which they are frequently, prer 
pa^ed,, . ^nd the want of the regular form which 
is observed in deeds, of the firs): importance to 
add alj limitations over, and all, clauses which 
can affect jhe contest, or vary ttye construction. 
How often does it happen, that in wills,, words 
which irnport an estate in , fee, simple ,are, by 
subsequent, expressions, and [especially, by words 
of limitation over, qualified into an estate tail, 
or into a fee determinable by execulprj devise. 
And again,, words which; under the ruie in 
Shelley's cast import to create an estate tail, are, 
from other expressions in the will,, exppunded to 
give the property to the heir or heirs of the 
body as purchasers. 

n 3 
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Variations of this sort are almost infinite. 
Hence the importance that every clause which 
tan influence the construction should he ab- 
stracted. In numerous instances, the opinions 
which counsel give on an Abstract are very dif- 
ferent from the opinions they would have giveii 
on a perusal of a full copy or extract of the 
will. 

At the foot of every will it is proper to show 
at what time the testator departed this life'; thfc 
court in which the Will was proved, arid the 
time of the probate, as a means, in some degree, 
of ascertaining the time of death ; ' arid if the 
lands afre in a register county, then the fact, and 
the time pf registration, should be added. 

It jrarely happens that the time of the de&th 
of the testator is stated. This is material in 
many cases for the purpose of shoeing at ivhat 
time the title of the devisee commenced. " 

This fact, however, is of less iitipokarice 
when the will is proved shortly after the de&th 
of the testator, or before any act h done, 6i 
conveyance made, to occasion any material 
change in the ownership. 

As to real estate, the probate of the will is 

* ■ 

given, partly that the inference may be drawn, 
that the testator was dead before fet given time, 
and partly to direct to the court in WMchii 
search may be made for the will ; in case the 
attorney for the purchaser should think fit to 
search for the will. 

_ * • 

But as to leasehold estates, the probate of 
the will is of importance, as a step in the title, 
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since no one can be tbe executor of an exe- 
cutor, unless the will bas been proved by the 
fir$t executor, and was proved by him in the 
proper court : though an executor may assign 
pjf Wirrender before probate, yet tp prove that 
He was executor, the will must be proved either 
by the ejcecutyr, or by pome other person. See 
Peake's evidence and references. Nor can any 
ope be an administrate de boni$ nqn of the first 
testator, otherwise than by taking letters of ad- 
WU»i$tration from the same court in which the 
will was proved; nor then unless the will was 
prpvqd in the proper court ; )vith a difference, 
hftveye r* tlftt such ^dmuiistrption may be void 
orvoidaWs according to the circumstances. 

. Al?o, tf there be a confirmation of the will by 
tkt heir ftt la\y x orj any conveyance takeq 
from him,, or any proceeding h^d against him 
to establish, the will, or any interest be left 
undisposed of, which descends to the heir at 
law.; in all .these crises it is material to state 
viho w.aa the heir at law of the testator at his 
death ; and when the circumstances of the case 
require it, thpre should Ipe a deduction of the 
title irojcp. heir tp^eir, pr from heir to devisee, 
and, :ia.$Qroe,£ag£s, from heir to executor, as 
far example, where ,the land is converted into 
mQi&yfqUQtfd the }\evr>) as where the^eir take^ 
a lapsed legacy, or part of a residue, as lapsed, 
or undisposed pf,, or the residue of trust-monies 
by resulting trust. 

: Also, when any devisee, either in fee, or of a 

n 4 
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particular estate, dies in the lifetime of the tes- 
tator, the fact should be stated. 

Also* when a will is partially or wholly Te- 
voked, or revoked pro tanto in equity, the deeds, 
&c. which are the cause of revocation, shkftild 
be , fttated ; and 'it is most correct to state the 
deeds, ywiJJs, &tx ia the order of their date^ and 
not*<asji$,tQQ i frequently the case, . adtording- to 
the otfe&#(Ah#tmes at >r hie h they respectively 
operate; tiii»> .placing the. deeds which operate 
in the life-time of the testator, prior to the Mill 
whose operation is. sus^en^edrtill his death. 

Also when the fact warrants it, it is usual 
to st&te ;«hbt ;thfe testator died whhdut f havbg 
altered tor revoked his will >' mr wtthoutdifering 
altered) x^f revoked ttaiaaaib as fer h*tektoMi<» 
the lipids .jQiCfuiesbon:; pr except; as to'sctaie 
particular legacy* or ^articuk^ 'lands* ^ ; :> io\ 

CtdHxUb'&t* wfticb'arewke a will, sbmxklibe 
given yeanling *o /the order 96 their dqtesj and 
if the£ iiwiyithe^^e ctf Uae title, they should 
be statod;a* Sffpttfatq gnd* iadepftoiteAfc.iastrti*- 

Also,i'wheaj a codieil *repubitohe$& will, the 
date <?f jthfij xcpublication should bemadded; aod 
it isjsbtitejproper to> add it as a separate «id 
indeperidentfact, accocding.totbe <mier o£ its 
date, than by a memorandum at the foot of cAhe 
wiH«* . •- * i* i*.~ ».• . '■■».-• • ^ -. o • 

Also, when a will improved in theicourt. of 
chaooery per testa, . that fact should either be 
noticed -generally, as when that was the sole 
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object of the suit; or it should be noticed in 
abstracting the decree of the court, when that 
decree may be material to the title on some 
other account./ r 

Also, as to wiUsaftdfeodicils referable to the 
title of. veal estates, it should' be stated either 
in the introductory part, or at the foot, of the 
abstract of these instrument^ that ' the same 
were jexeeuted uo* orily in tbeprestence of, but 
wwa oko) xtfiest&i by 9 , three witnesses 

_ At the fowl ^fb^rbry wdMr it should "be >sbowo 
ia rwh6tnC0nT*, jancjilby whoto,othe mill -was 
proved, -and ialsa> theiddaiie uftte ktttewr of 
probate*; »d ^b«n a^^narctapnsa^^toiete^ 
cutor of an^fe^utoR^ OPitlpe exeoatot of a sur- 
vit ib&)tffcecdt<wv it 'should be shtfwa thkt the 
wi&trasiptovediby saob fiiist e^cutor or sur* 
viving-ejeetutor; and the representation should 
be caanedchtt by fihowing probate: oft tHfe Witt of 
the only executor, or the surviving executor, 
iir earth gradation of ■ tb© • succession. And 
whan the bseotlttit, or surviving executor, di^s 
intestate, there should be an abstract of letters 
of admnriatration.'tfe bonis non^ of the first 
testator. - ■ : .« » n •• ... i . • 

To make out a representation by an executor- 
ship : to/ a vsumving executor, the fact of his 
survivorship should be shown by certificates of 
burial of his co-executors before' his death. 
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Bat unless the title has been varied by inter* 
mediate acts, it does not seem to be necessary 
to show the letters of administration obtained 
by each successive administrator. 

Mistakes, are sometimes made in deducing 
the. title under letters of probate, .when there 
are several .executors* It ip common for one or 
more of the .executors to renounce the probate, 
and then, the other executors prove, and die 
in the life-time of the disclaiming executors. 
Ii? this instance, the disclaiming executors must 
either prove the will, as they may do, or they 
must renounce the probate, and if they renounce 
the probate, administration de bonis nan must 
be granted. », 

These . observations ate dictated by a con* 
$ide ration of the following point*; < * 

1st, .No one becomes, till probate aja a CQurt 
of competent jurisdiction, complete executor 
-for transmitting the succession; and consequent- 
ly, unless he has proved the will, his executor 
^ill not be the exequtor of the first testator; 
'but them must be an administration generally, 
unless some executor proved ; and if any exe- 
cutor proved, then letters of administration de 
bonis non. 

2dly. A renunciation by all of several execu- 
tors will make an absolute intestacy ; add letters 
of administration, with the will annexed, must 
be granted. If there be several executory and 
all prove, the executor of the surviving executor 
will become the executor of the first testator ; 
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with this exception ; before the probate of the 
will of his own testator, not afterwards, he may 
disclaim to be the executor of the first tes£#or. 
. If there be several exjecutofs, and soitie re-r 
nounce, > and some prove, those who have re* 
nounced ninst, in the event of their beitfg the 
survivors, prove the will, or renounce ; and till 
they have renounced, letters <>f administration, 
with the will ^nnextod, cannot ' be granted with 
effect. 

If the representation is to be carried on by 
executorship, it must be shown that the executor 
w£a appointed by the survivor of the several 
executors, including those who renounced; as 
well as those who proved; and if the surviving 
executor proved this rtill, theti the gradation is, 
A and B, executors of 43, who proved th*<wiU 
of J>, and was the wily txtcutw, or the wmkor 
of the executors named in his will ; and bo on 
progressively through thfe\*hble line of suc- 
cession from executor to executor. 

The letters of probate, if they state the fact, 
are considered in practice, as evidence of the 
fact. Even hi courts of justice they are full 
evidence of the facts they state ; but if the facts 
are, mis-stated, or can be controverted, a pur- 
chaser might make such mistake a ground of 
objection to the'titJe. 

Letters of probate, &c* do not form any es- 
sential part of a title to real estate deftved 
under an authority to executors to sell. 
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Of Administration. 

WiiBtf the -personal representation to de- 
ceased persons <is material* as it is in all cases 
respecting chattels real or personal charges, 
and the pergoci died; either originally or even- 
tually; intestate, the letters of administration of 
hisi effects should be abstracted* They may be 
general pt^p^i^i*nd they • should be abstracted 

accordingly. They shouMLshQW tthe date of 
the* letters of administration i by. whom' tbey 
were i obtained; out of what r court, namely; a 
court of c6rapcfteot jurisdiction j. and tb^ sub- 
ject of the adminiatrwWo,,a$, -all the gbods, 
cha^tel^v aud credita genemllyr w aUbfehetgoods, 
chattels, <aftd credits/ of A left .uoadmiwrtered 
by* B ; or the> goods* ^battels and credits. *>f A , 
as for as relates to * pamauterntenDp fdi years* 






When decrees are 'material' to the title they 
should be abstracted. Sometimes it ' is even 
convenient to abstract the billion whicli the 
decree is founded, st> far as it stales* tfie facte of 
the case, and the material parts of the w brayer 

of the bill: ' ' "* '' *-'■> r :5nf 
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Sometimes also it is very proper to statp some 
material fact from the answer, ai tlie state of 
the pedigree, &c. as disclosed by tlie answer, or 
some question raised by the defendants. 

The decree itself should be stated so far only 



FORM O* ABSTRACT. iSgi 

as it materially affects the title, as, by declaring 
the will of real estate duly proved, or the trusts 

9 

thereof to be performed ; decreeing a fedttmfp- 
tion ; a foreclosure, or a p&rtatiftii ; or direfetirtg 
a sale iil performance of trusts; or' a fi}dftgdg6 
to be made ;» or portion^ to be* nailed r or W>m- 
pelling ' the defendant to elect ; ordering^*** 
account: to be tskter ; new- tfttettfes • t& \» 
appointed; and- the former truMee^jtd' be 'dis- 
charged} and to execute ^ con t>dyarices^4W; &c/ 

And as iorften as *here^>a 'direction' ton the 
application' of the 1 rioftty,"the tootitf 'itf >hidi 
the tnotifywtoh$< applied WMterfdie deraee 
shauicbapffearcm ihe -gbmnitwwi'* -n* v ^ 

Toliie d^cre^>sltdUl*rbe'acdtted tb^^ep^t^f 
the n*is«eiv iasoerUihin^ toyitcvutxter & **fe- 
rence to >Mkn j the purchase a* frBate bdfercePthcr 
master; thfe pcioe uifeved yther*\teidxte6Sbf 4hfe 
master ; and the confirmation by the court of 
the report ; exceptions to th^ title ; and the 
order ma^e on arguiqg the exceptions. ,„ u ** 

So, whqn the accounts are material, j^Of^pw 
the amount of a« enc wibranct^ ot the like* riie 
report of $ie ^paster, ascertaining tt^ state of 
the account, and the balance, apd the order 
confirming the report, should appear, on the 

abstract. 

In all cases of reports, it should, b^ shown, 

that the report was confirmed by order of the 
court, or over-ruled on exceptions,, And such 
interlocutory orders of . the court a? direct nhe 
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application pf the money, are particularly proper 
to fo abstracted, 

. And whenever money is paid into court, and 
it b incumbent to see that it has been so applied, 
and there is not ; any subsequent ordei? which 
recogaaifses $he payment, the fact of payment 
abould be -stated from an office-copy, of the 
aotoiiotanJrgroerais certificate . 

- In short, whatever wo»y elucidate the title, 
and shew the rights pr interested of t£*e parties, 
thfeir encumbraobefl, and the estenfc of t^ejm, are 
properly > introduced ii)to,tl*e alfttifect, frqm the 
proceedings in eharieery ; a&d the jnpr# recent 
the proceedings in chancery* the rooreiiflftwrt- 
ent it is that thdir $ufestjan<$, ap4 J&J jw^erial 
parts, should be giyeu;in such ajajjmer tjbftt, £hei? 
effect, and influence on the title m?#:h$ fully 
comprehended. . . ,, 
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Of J.udgmentSy #c. 

When judgments pfiect the ^i^le 5 or are 
assigned, .and kept ,w fpftt.toiptotefitfthe .title, 
tbey should be noticed on ,tfee fthttrept j »nd to 
the jiadgmfants^ when assigned?, rfiould h$ fwided 
the assignment and deala<ra*iofr #f tymfttt,:* . 

It a rarely happeos 4 : that tjbe t solicitor , . fyr a 
seller discloses, by the abstract, judgnwniq <*b- 
temed agdirist his. ttlie«fe, or any sfi .:bi&4M»Qes- 
tots, or. testators, orfefraef proprietory. . . ; 
. When .they are tkftowu, or ^teheu. jhere jy» not 
wf Outstanding estate by whith the purchaser 
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can be protected from th&m, tinder the circum- 
stance that he is a purchaser for a valuable 
consideratibrt, and without notice^ it is the duty 
of the vendors solicitor to furnish the purchaser 
with an abstract of the judgments. * 
- It »H» be remembered, that judgment* are 
charts by way of Uen m equity from the time 
it which they are recorded; and at tow from 
the tifrie dfr which they asffe docketed; -and 
from that t8rie> or, tthich last happens, from 
the time 6f *#nership in the defendant the lien 
attached. - And as judgments obtained prior to 
thte - commencement of ownership, aifect the 
seisin when acquired, the search for judgments 
stioiiM sometimes be extended beyond the cdm- 
mehctment of the ownership. 

Th£ gerittral rule is tt> search for judgments 
for ten years ; and if any judgment appear wvth~ 
in that time, to search for ten years from the 
time of the more early judgment ; and in like 
mariner lor tefc yearfc from each judgment, 
which Shalt be fourrd ; stopping, in all cases, at" 
the period when the osvner became aiiuh, urita* 
there be tfcason to suspect there am judgmmts 
against him Mobile a minor* 

The result of a judgment is safaetunes an 
execution fey elfegit as to freehold lands, arid an 
execution and sale as to leasehold kinds. Under 
the execution by elegit there arises an estates 
in ttoe nature of a chattel intetfeM, to continue 
until the debt shall be -paid ; and tinder aft^xe- 



192 . ON TUXES! 

cution and ank.ofa term of years, a title will 
Wcoftfittffed i»r the residue of tbe term- 

Q£ these t m bj o cta , a more enlarged view will 
be tdkan im-m mab&tqmnt part of this work. 

It is ah* th» da*y of the solicitor for the pur- 
chaser, 1 — cefrt in tfce oases which will beuoticed 
in tho mqmsl of ikmm observations, to search for, 
judgmeata, and to satisfy himself, that there are. 
not;uty judgments (eaaspt those wfcich are dis- 
eased to In,) which can aiecfc the title. 
. Of tbe same description are mcogniaance*, 
statutes merchant, and of the etapta, debts of 
record, and debts to the crown, by bond or 
recognisance. 

In register counties the search should be of 
the register for encumbrances, by judgments, 
i;eeognimnces, and the like. As to leads in 
other counties, it is the practice to search the 
wtorram-of-rttorney-oftice lor judgments ta the 
common pleas, and tbe judgmen t-offieef<ftr judg- 
ments m the king's bench ; and in die exchequer- 
office of pleas for judgments in the exchequer ; 
and ttfeteal-offiee fer striates merdfaftmt, Ac. in 
chancery ; and *a)fch the clerk of the staple, in 
thoee cities and towns which have a staple. ' 

By the statote of 4 and 5 William and Mary, 
c. 90, it was intended to protect purchased from 
judgments, unless they were docketed in the 
mode prescribed by that statute. 

It was the object of the several register acts, 
to produce the same benefit in point of security 
to purchasers of lands in counties having a 
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register, * And at law no judgnurt is binding 
on a purchase* unless it he (docketed ;» «)dr as to 
lands mt register couatiea, . unfest, ibft j»dgn*ent 
be registered*: But *s thtaa : jiriprtuit** Ac. 
areiTO^d apuartJiia riaftnriiwt, n*eriwr- tbfy 
are jttgbtired oc. not, .« wiielhar 1A*J* we 
docketed jar ju*, thay we twaifrrt ,frjM*a«rtd ,• of 
equit^aa^muimbianott againft ewtff jMiefaafer 
who cn®tie jrfftotad* by nottcehiiinrn >the com- 
pletion aflibiaquicefaafie, of the lien^ aubfiscing 
uuferiadm^adgMtDt, &cu Seejfkm^v. the 
Ear l arf Str^miorev l6Ve*.41k .* *. r 

Crwm Debts. 

©n.rednad* htcepe* .foam the :riwe 3fcwJ*wa> tfm 
detrtonaBkijHJehtod ;by atcocd, a^Mpop Jus 
reaitfatalBV«rth a relation to die riffee at jfltocb, 
the,tdffht> igftttai* on. naoond. Jlba «a*$*te-©f ; 
33 H^ft> VUL c. 39, i$, ejtended the Ium of. 
thetjupam.vte debts to the king lay. fauci, oc 
other /specialty ; .but* as to leasehold estates, a 
sale (bftftfe she teste of the writ of. exeamian 
willbe^9«Jagau»fltti»ecraw». S«Sv Gerw?ti 
Fle^t^Q^'a case, 8 Rqp, 91 ;. jbjat an atten- 
dant tefga> though aasigne/i..ig trust for ..the 
pin-chaser,,, will., apt. protect, agajoat a debt to 
the crown. -.._■,, - 

Bjfctb© statute law, the crown baa been groped 
with several privileges, for bejtter . seejii»a§*«£9 
debts; and the law on this subject is very 

O 
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ijaaterial to titles- *\t is necessary Only in thfo 
place to sfcatrt, that in ail ctees in wbieh a vendor, 
or a former owner u Jikely to rb£, or to hare 
been,; indebted to tbfe croW», there should be 
a search for crown debtor : It often happens, 
that as uuretkt, perfiOTOtftrt indebted or bound 
to the Grown, oh whom s««pioiw woutd not 
fgadily' alight. ^ - j* . .• 

- Lands ' of receive** ofjbe^fcfwh, being im- 
mediate accountants <te -the cfqawi, (see iSEliz. 
c.4,) become* by wrfue i of tkfiir » <#<£> >«nd 
from the time of their appointment to the 
office, and not merely from the tinaa of their 
becoming indebtedv . Kabk to. a hexx of the 
crown ; so that sales by such recelvon^ -before 
th4y become indebted , miy be. defefc^d by 
debts subsequently contracted. At ta i^jf* par- 
liament are sometime* found > ntatttfpy to 
relieve a title from all lien of the' citato* * on 
account of these receivers. ,t 

Of the Circumstances which should be stated in 

explanation of the Abstract* , 

It has already been observed, thai; explana- 
tions of this sort are generally intr^ducfed into 
the recitals of a subsequent deed, add are to be 
collected from them. And though thfeSe recitals 
do not keep up the chain of the title; as regu- 
larly as if the circumstances of the * title' were 
stated in the order of their dates, te separate I 
and independent facts; yet when these facts 
appear in the recital of a deed of a distant 
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date, . and tjb<se faete have been ^eted on, 
or acquiesced in, they ace, in a . high , degt?e, 
satisfactory, since they remove -. all tdoabt con- 
cerning the existence of the fact,* or its accuracy. 
With a view, however* to connect the tide, and 
to pfeserite a regular ehfltn of its evidence, it 
seems preferable to give the fk$t«,:<in theotder 
of their date, or by way of explanation x of .the 
fects,.&^. to Which they relate ; and it may be 
averred, that these fact**, appear in the recitals 
of a certain indenture, bearing date,&c* 

Jh cpn^ideriiig - tte different parta, of the 
abstfadtj notice has 4teeA takten of several 
cirdtiba|CUiaes>pfbper.tb be noticed by way 
of fc^anation: To these should be < added, 
whatever ' fact may materially vary the jstate 
of thbtbitle, or show that it has been regularly 
deduced ; 

Of this description are, 

1st, .The death of A, who was tenant for 
life: •• i - : 

2dly. The death and failure of issue of A 9 
vrhoiV^.«*rtant in -ftp). 

Sdly. The return of C from Rome, when his 
$»tsf$ift tp.dstfcnniRe* p r thp ; qatpt? j>f a#ot}ier 
pttfwn *pdp;Qonunen0e on that evpn^ . AncL as 
ett$n a» thejtirne at which the ev^nt^kes, place 
i^.mqterialtd* it frequently is, f with ft view to 
the operation of a.ctfpiiQon recovery, suffered 
by a person: whose, estate commences in posses- 
sion, by the determination of 3, prior particular 

02 
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But unless the title has been varied by inter* 
mediate acts, it does no* seem to b$ necessary 
to sho*r the letters of administration obtained 
by each successive administrator. 

Mistakes are sometimes made in deducing 
the title under letters of probate, .when there 
are several executors. It is common for one or 
more of the executors to denounce the probate, 
and thea the other executors prove, and die 
in thfc life-time of the disclaiming executors, 
Ii) this instance, the disclaiming executors must 
either prove the will, as th$y may do, or they 
must renounce the probate, and if they renounce 
the probate, administration de bonis nan must 
be granted. 

These observations ate dictated by a con- 
fideration of the following point* ; 

1st* .No one becomes, till probata in a court 
of competent jurisdiction, complete executor 
-for transmitting the succession ; and consequent- 
ly, unless he has proved the will, his executor 
■* ill not be the exequtor of the first testator; 
'but there must be an administration generally, 
unless some executor proved ; and if any exe- 
cutor proved, then letters of administration de 
bonis non. 

fidly. A renunciation by all of several execu- 
tors will make an absolute intestacy ; and letters 
of administration, with the will annexed,' must 
4 be granted. If there be several executore, .and 
all prove, the executor of the surviving executor 
will become the executor of the first testator; 
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with this exception ; before the probate of the 
will of his own testator, not afterwards, he may 
disclaim to be the executor of die first testtffor. 
. If there be several executors, and soipe re-r 
nounce, > and some prove, those who have re* 
nounced must, in the event of their be i rig the 
survivors!, prbv6 the will, or renounce ; and till 
they have renounced, letters <>f administration, 
with the will annexed, caftnot ' be granted with 
effect. 

If the representation is to be carried on by 
executorship, it must be shown that the executor 
w& appointed by th6 survivor of the $e*tpal 
executors, including thoae who renounced, aa 
well as those who proved; and if the surviving 
executor proved thfc tfill, theti the gvadatioft is, 
A and B, executors of O, who proved thftiwill 
of I>, and was the only tatcutw, or the tuppkor 
of the executors named in his will ; and bo on 
progressively thrdugh thfe\*hole line of suc- 
cession from executor to executor. 

The letters of probate, if they state the fact, 
are considered in practice, as evidence of the 
fact. Even in courts of justice they are full 
evidence of the facts they state ; but if the facts 
are, mis-stated, or can be controverted, a pur- 
chaser might make such mistake a* ground of 
objection to the' title. 

Letters of probate, &c* do not form any es- 
seritial part of a title to real estate defived 
under an aiithprity to executors to sell. 
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As a general proposition^ the conveyances of 
particular tenants whose estates are determined, 
may be disregarded and omitted out of the 
abstract. But there are many instances in 
which these acts may have an influence on the 
title to the* inheritance; and so far they are to 
be added to and form part of the abstract. For 
example, A is tenant for life, with remainder 
to £, in tail j A assigns to C. Suppose A And 
jB, or A ahd C, to suffer a' recovery after such 
assigmiietitj the assignment should be ttftttid ; 
in the former of these cttees, that the defe* in 
the recovery may appear ; and, in the fatt& 
instance, the assignment should be started, to 
show the Competency of C to assist B '■ in 
suffering a valid recovery* -A " 

So A may; by feoffment, or fine or itoeovery, 
have divested the temainder or reversion; *r a 
tenant in tail may have discontinued the in- 
heritance 5 each of these acts mfcy m&ttttaHy 
influence the title ta the inheritance; and under 
these and all other like circumstances, the acts 
of A should appear on the abstract as *on- 
fetittiting part of the evidence of titled to the in- 
heritance, even after th^ determincttioH df the 
estate bfA. ■■•••!..• 

Experience proves, that a gfe&t titfttibetf of 
titles are defective, from the circumitttnte, that 
a recovery has been suffered, with the assistance 
of a person as tenant for life, after he had 
aliened his estate for life, by way of mortgage, 
or as a security for an annuity ; and conae* 
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cpiei»d;yv after be who remained the apparent 
owner bo. longer, had the . right, to. assist in 
suffering the recovery. . ., 

These are the l^adiug observations to be 
regarded in preparing ^stract* of Ut,)p; mpd 
these observation^ with other* whipfi will rea- 
dily suggest thems^yes, a*, the cirounp,steftpe& 
may dictate, will direct the attention of the 
gentleman by. whom it i? to. be compared, on 
the behalf of the purchaser, to. take the peqes- 
sary, , cautions in peeing that the abttr^qt is 
complete, 1 and in supplying any defeats or 
omissions, .. 

It j& ipare particularly the duty, of the soli- 
citor tf a purchaser, >embraeing undextbia term 
a mortgagee, to see th$t j*o faQt i& stated, on 
light ibnndation, or without being warranted 
by mine, authentic or reasonable evideoc#, ; 

It i* 3lso hi? bu&iness to take care that, 
though the abeti^t be correct, as far as it is 
stated w> pro visions are.!omitt§d which *ppy 
materially vary tbfl st^te pf the title; and for 
this. purpose*. ,it b his'dijty, .first, to peruke the 
abstract ; > ai}$ aeeondly, to pfer&se , the deed or 
will from, wbifi hi tbe> ftbgtract) is prepare^ This 
is a tedious business, and it is too frequently 
committed tc* the, care- of persons wba have not 
suficient hfte^est to^ discharge their duty with 
care, or sufficient information to perform it with 

judgment. 

In general, every dee$, &c. should be read 
by one person, in comparison with th§ abstract 

04 



200 "* ow titles: 

held by another person ; or the abstract should 
be read to the person who. is perusing the 
deed, &c. 

' The practice in preparing abstracts see** to 
have taken a turn by no means favorable to the 
interest of purchasers. The professional emolu- 
ments arise. from preparing the abstract, and 
not from examining it. It is now prepared by 
the solicitor for the seller. Formerly, it was 
prepared by the solicitor for the purchaser ; 
and this, as far as the point of accuracy as in 
question, is the more eligible jnodfe since the 
deeds were left with the purchaser's ^solicitor, 
and they were abstracted at leisure, and he had 
sufficient time to take ca*e that fdl, the material 
parts were inserted in the abstract. 

It is to be feared that now, in some instances 
at least, sufficient time is, not allowed,, or if 
allowed, cannot be devoted by the wkcifor.for 
the purchaser tp read over and compare the 
voluminous deeds constituting the evidence 
of a title, which h&s experienced a. , |requf nt 
change of ownership* qr bseivfetjteqed by , ran- 
ous encumbraiices.. To understand, ope deed 
thoroughly, and all its various operafioas* com- 
bined as they may be with numerous, external 
circumstances, will sometimes engage the.attpx* 
tion of those most skilled in the subject, £qr the 
greater portion of a, day, and require frequent 
. recurrence t to the. subject before the, contents 
can be perfectly comprehended* What then 
can be expected from a person who is at once 
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to wade through deeds, wills, &c. which run to 
the length of several hundred skins, and a short 
abstract of which alone comprises from fifty to 
a hundred pages. 

■ It is a subject of Surprise that more inac- 
curacies do not occur; and 'that riiore defects 
than are experienced in titles do hot exist. Did 
clients know the care and attention 'devoted to 
their concerns, in the progress of a faithful dis- 
charge of doty, in the completion 6f any trans- 
action of difficulty, connected ifith a; titJe to 
red prtjperty, they toould be more sensible, than 
they seem to be, of the value of the assistance of 
those whom they employ. 
' : The points to ^hidb the solicitor for die pur- 
chaser should a!$o attend with particular care, 
a*e, to see tfeat the will^ if any* appears to be 
duly attested; abd that the deed is executed by 
the jpeVsctas named in the abstract, as executing 
the dame; arid that the execution bv them is 
dirty" attested according to the general rules of 
law, unless a £arti£ular mode be required ; and 
then in tfofe mode required;' or is attested in 
the itoode noticed in die abstract ; and that the 
receipt, if any fa indorsed for the consideration 
moAtfy, itfduly signed; and that the deed, if 
professed to %e enrolled, was duly enrolled; and 
finally, that the deed warf on the prdper stamps : 
a head of investigation ^hich iibw requ?res great 
accuracy, and a minute knowledge of the stamp 
laws. * ' " : * ■ - 
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Of Abstracts ifTitk to CopyhM land*. 

HiT^E&TO tlje Qb§^vations which have been 
raade h&vq ; b,eeo ipoxfi uqmedjately applied ty 
land* of freel^ld ipnjifq j, but tfre general r#)es 
are equally applic^bl?, to l^ds . q£ copyhold, 
tenure* :-.••. 

.. Tfa$ ^^ctiop, j^wev^Xj of tjhe.wtl^ijo.appyn 
hold lapd* g^^r^ljy depends ,pn a .customary 
mode of caaveyaqc^, %ft$ of a<dnfutta9ce by, 
the lord, ,. .. , ..... . ... 

These customary conveyances .fut^ . ,, , 

.. lau, Sux^oder^ fc> ,% : psp,9f ^RqrphfMW, wr 
surrenders to particular uses, or surrender fq> 
tb$ use qf a.viU, $<j. an^i % wili H#4e, pursuit, 
thereto, and thq a^ipitta^c^, thenBujw#u . ■ , 
In general a <?apyhol<ler . canned tracer his 
eatafte by a cqmipon law conveyaiwpe, but such 
commqp V*w, P<W vfjfinfiej e*p$pjt in^ th$ instance 
of a le^$, warranted by the custom of tf^npajw^ 
or a ka#e.for on&ye^r, whjch, unless resty^ipgdr 
by custom, is w*n^t$4 by, the mk*of *b? MP** 
mop law, will be a forjpeitiwe of th§ copy hold te p 
roent, fyj* jjiere ^ fl&veifcl i#sta#o?4 which njfly 
be conpi4er«4 as exceptipai? to $h? g?p$p) r«fo; 
aod in/wl\iph ft conwqn law coi»y?y|nf?e vUJqpe-t 
rate with effect ; thus*qiie, qf several, j o^pHBRBftto 
may release to the othpr ; so a p£W># haviijg % 
mere right, or an inchoate interest as a coq$p- 
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gent remainder, may release to th^ copyhold: 
tenant, or may release to the lord. 

2dty, An authority to sell* created by a* will/ 
under a surrender to the use of that will, may' 
be executed by a sale mhde by al deed, and the' 
bargainee will be entitled to >& admitted: - ( 

Sdiy, Under the statutes relating tio bank- 
rupt, and other special acts of pfiris&ment, ^ 
the land-tax acts, a bargain and sale enrolled, 
may be ' the only efficient mode of transferring^ 
the* copyhold estate: These observations ?rfe ap- 
plicable ohly «t# aiieftatkms of the legrf estate ; for 
the equitable owner of a copyhold interest hot 
being tenant 1 m tail, of a married wenmh, 
miiy -Wad! hk tfr tier interest by any 'deed or 
contract. 

It is observable also, that entails of copyhold 
lands, whether they aflfctt the legal or the equit- 
able ownership, may be barred in the mode 
prescribed by the custom. They may be barred 
by a stirtender, and eren a surrender to the use 
of a will; unless' sbme other mode, as k cfatomfcry 
recovery; Or the like," be rehdered necessary by 
the partituiar chfetdttr of the tfcanor. 

It is'itiA tfr b*"ndticdd (though the contrary 
is to be ! fttand tfr Mr. W vtkiitis Sfakratote book 
on cop^hdkfe) that there cannot be any entail 
of the equitabte ownerahiJD, exeepiin those cases 
in wtiich thcf I4gfel ownership otf thd same land* 
might be entailed * See' Pnllen v. Middfetwi, 
9 Mod. 494. 

Every abstract relating to copyhold lands 
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should show the date of each surrender and ad- 
mittance, the person by whom the surrender 
was made, the admittance, or the grants by the 
lord upon forfeitures (Second, either by special 
words, or by reference^ ,the, lands which are sur- 
rendered^ or to ^hich admittance is granted. 
It should afco show ,the {admittances of the heir 
as such; and the proceedings which are bad. 
under ofcstomftry recoveries, .to bar legal, or 
equitable entails ; . and 1 also all special . covenants 
and agreements, even in deeds.and other instru- 
ments, which may materially affect the equit- 
able title; also the surr&ndei* made to thcvuse 
of wills, and whether they .are made to the use 
of the^ will generally or specially, as to 4be use 
of the will mfcde or to be made. 

It should also state tjbe wills (if any) made Jn 
pursuance of such surrender! and when the lands 
of copyhold tenure are specifically devised under 
circumstance* which will entitle a court of equity 
to supply the want of a surrender, 9am fevor of 
a cAiW* fctvijfe, or a, creditor, for it w ^ pot supply 
the wantof a surrender in fiwsor of, a grawkhjld, 
a husband^ or a stranger, e**2gpMo Jar a? be, is 
a creditor, or may. raise, a <$veetion .of election, 
by imposing yn the customary hey the obliga- 
tion in equity, of either giving e#ec* tp tb* $fe- 
position, or waving in favor ,of the dj^pomted 
devisee, the land* which are dgvi&ed #> thp Jieir,, 
such will, &c. should be abstracted. - ,- < 

Also inclosure acts, which substitute allot- 
ments of land in lieu of lands formerly of copy- 
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hold tenure, are with propriety introduced into 
the abstt&ct. l - " * • " / « 

When freehold dtid copyhdM lands ftre inter- 
mixed, or constitute part ' of ffcte ■ afemfe i ftffta, or 
are sold together td the teiriepettdtf, tfee Jibs* rftct 
generally shows, ifa the first? *plad4, 'fhetatte of 
the title to the freehold ian^, ivi^h >tiw <«^e- 
nants, *c.' wliich'aiff^ttbe^dit&bletitl^tothe 
copyhold lands; and tte legitl t«te'to*te odpy- 
hoM^ lands is given in n distinct aifetYstety & as 
to disclose the trttosactidife' which torc taken 
place* in the'*Opyhbld fcdft«. '» : 

When copyhold 1 lands are erifratkfhiied, and 
the copyhold tenure becomes extinct in the 
freehold terfure, die e*id6t!c6 : of the title should, 
to be complete, show the sEtte ofate title orider 
the copyhold tenure, and alsa the state of the 
title under the freehold tenure ; for dae copy- 
hold tenure exists in point of right for the bene- 
fit of all persons who can make title to the same, 
of show arfy encumbrance under this tenure. 
And afc the copyhold tenure is extinguished, the 
freehold t&iure governs the right t$ tbtf posses- 
sion ; and'tbfc judgnifenttr, Ac. arid other encum- 
brances of the ownfcr of the freehold tenure may 
be cohsidfc/ed as tflfectirfg the' actual possession, 
as fex'as it fe discharged of the Copyhold tenure. 
In'-tihis respect there' is a gteat affinity between 
ther feiirnmg of merger, by' Which one estate is 
absorbed in another, and 1 ' eirtingutihment, * by 
-which* one tenure is annihilated in the otheiv, 

In the observations to be made on the states 
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of the titles felling withirt the province of the 
conveyancer, the different modes which have 
bean iacfeptfed tb gtoixi agfevinatthe total annihi- 
lation of the copyhold tenure, so as to prejudice 
the title 'by aeeeleveting the epcumbfalifces of 
the owner of the freehold tenure, or by bfending 
onetitle with; the Other,; will be considered. 

It frequently also happens that different eopy- 
hold lftodft jam pwcel of <fc#erent nteriors; in 
thi*«oie; there ffcwld be a &&*<* abstrw* of 
the Jtrtle-te the copy h^ldla^^ h#W Hn^er^oh 
distinct manor ; ate .bong the fnost <*onvenient 
arrangement ttafc.on tomfftfe! ft>r^mf>l^Mng 
the evidence of title. .-..- ; -., > 

f Xhis> hftwever, lia-** u*^ei*e% the jjrtw^w, 
that any caution on the wbjeot te»y *£ffea* 
akogether unnecessary. 
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-4* fo Lapd* of the Temtre &f undent Dmt&ht. 

Very few observations are, ma^nal #> b$ 
offered on this head,., as the geaQi^^xule, for 
preparing abstracts of lands held in -oqaqjnon 
socage tenure, are equally applicable to lands of 
the tenure of ancient demesne, except that it 
would b$ proper to notice any acts which have 
teen done by the tenant, with or wittiest the 
consent of the lord, to render these lands ironk- 
free, viz, common socage tenure j and alio whe- 
ther the acts so done remain in forces or have 
been avoided, as. they may be, by awrit of de- 
^ceit, wjbe,n the lord is not bound by these acts. 
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The abstract, whan it <*>ntferns land* mid 
tenements of the tenure of anient demesne, 
ought to state that fact m tb^ befrd 0* title of 
the abstract^ bcxtatffta a ifine t&anofty at least 
without : *& - e*pfe4* j cuatoet , {ieaxk* ; Can*. 87* 
Dyer 373>)i be tev#d of laadsitn<aaGrart de- 
mesne to bar a» estate toi, jfifafft ** JB*tnte» 
lSalk, 339. . ....,; ...■..,,; .; ; 

It ooajr^ h» ^cpeii^y taBesaanyv; atober. in 
jodgwg of a title,- or Ma idfi^Wg; oft thi^&eaife 
•f icoiuptoirig/ it, : t« trt»* a fip*4» ineffectual, 
white it would fe^ »^n|B(aeirt assuaagace if the 
laodf ,h*d art fete* of tk^ tenure tf. sonant 
demesne, 

,T1|« ff«N}ip«l oigqefc of Mrtrodmiiig L thta head 
wto ^is i^c^, ,is-»erBly that those points shall 
be raised by the abstract, which ought to- be 
considered, and will be suggested by the ob- 
sex< vatwfts *o be *made on this subject* 

Of fke Prints to which attention is to be paid 
iritdnstSeiing the Abstract, and advi&ng on 
the state of the Titk. 

Tais? part of the. subject includes more im- 
^nadiatdiy the duty of the conveyancer or 

efuottL: ..- • < 

. 3?be oi#ect f -. in every^ abstract of title r should 
be to dhow the precise state of ownership, of 
tto pewfa* by whom the sale or mortgage is 
tqtorfiatde, 
It aught to disclose the history of the title, 
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and all material circumstances attending the 
same, and the charges and encumbrances by 
which the title is affected. 

This will more particularly appear in the 
observations which have been suggested on the 
proper form of the abstract, and on the parti- 
culars, to which attention is to be paid in pre-; 
paring the abstract* . , - :». rr > . 

1 It is the duty of the conveyancer to* coaster 
the deduction of the title ; *th$ fevideBc%}fcy 
which it is supported; the defect^ if aay^wivch 
appear in the title, or in it* euidafloe ; and t0 
call for such information - as shall ^pp^ariifw^s- 
sary to elucidate the real state of the fa6t*£*nd 
also for such documents as* in the uattw e£ tlje 
case, may exist, although no uqtipe, ^n^fly 
very alight notice, be taken of theipin pr^w^ng 
the abstract. . k •« - 

This may appear to be a duty attended with 
little or no difficulty j but it will be found to 
involve, within its compass, the knowledge of .all 
the rules of real property, and all the. niceties 
with which. these rules abound. . . .. :' .. i 

In short, no one ought to deem hinwel£«£»li- 
fied to advise on the state of a title, till he has 
informed himself fully on the doctrine of the law 
concerning estates, their quantities, as t&&$ in 
tail, &c. &c. ; their qualities, as jointenancy, Ac. ; 
the degrees of ownership they confer, as the right 
of tenant in tail to bar reversions, and remain- 
ders, as well as the heirs in tail ; the incidents to 
which estates are liable, as dower curtesy, &c; 
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the modes by which they may be conveyed, 
determined, forfeited, or extinguished ; the' 
modes by which a title may be changed from 
one person to another, either by conveyance, 
(namely, deed or will,) by the act of law, as 
descent, &c. or by the tortious or wrongful act 
of a stranger, as disseisin, or of a particular 
tenant, as wrongful alienation by tenant for life, 
or distontmiuanee by tenant in tail. 

He must also be prepared to distinguish with 
accuracy between legal and equitable estates ; 
the different modes by which these estates arise 
or are transferred ; and the distinctions which 
are allowed in application of the law to one 
spegi&r of interest and the other. 

As a 1 general proposition, it is in vain that he 
should first read his abstract, and afterwards, 
except . on special points, endeavour to inform 
himself of the law. In this mode very little 
progress could be made in the dispatch of busi- 
ness ; his abstract might remain in his hands 
for a period which would exhaust the patience 
of his client. It is not, by this observation, 
intended to* insist, that a conveyancer should 
be expected to solve every difficulty which may 
arise, without any recourse to his books. * 

All that is intended to be expressed is, that 
he should be prepared to see the difficulty, to 
raise the question in his mind, and to refer to 
the authorities by which that difficulty shall be 
solved, as far as it admits* of solution, or at 
least to show that the point admits of so much 
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doubt that it does not allow of a decisive 
opinion. 

In short, no case> except one of extraordinary 
difficulty, ought to arrest his career in perusing 
the abstract; combining its different circuit*-* 
stances ; deciding in his own mind on the opera- 
tion of each deed as it is perused ; and compter 
hending its influence on the state of the title, or 
at least the doubt to which it exposes the title. 

This degree of skill is to be attained only by 
an enlarged and extensive course of reading; by 
digesting, and preparing to apply ^ the bulk of 
the laws on real property, arid in particular 
those which concern the ability and capacity, 
and, in the result, the disability of persons, as 
infants, married women, &C.+ anjl pf the re- 
spective owners of different estates, as tenants 
in tail, &c, the effect of conveyances by them 
respectively, and the course of transmission, or 
succession on the descent, or devolution of the 
estate. 

The rales for the exposition of deeds and 
wills, as. the technical means by which they 
are to be construed, and their effect ascer- 
tained, are also to be studied with particular 
care. 

It is frequently necessary, first, to decide 
whether a person be tenant in tail, tenant for 
life, or in fee; whether he be a joint-tenant, or 
tenant in common, or tenant by entireties; 
whether he has a vested or contingent remain* 
der, or an interest by executory devise; whether 
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he has a legal or an equitable estate ; whether he * 
has an estate, or power, or an authority ; before • 
any safe or satisfactory cbncliisip$ can be drawn 
ota the subsequent parts of the title. 

Frequently, also, it is necessary to consider 
whether a person his an estate, or. merely a 
right or title of entry, or of action; conse- 
quently, whether he is seised, or has been dis- 
seised; alsp, whether an estate which was vested < 
has been divested; and whether an estate which 
existed has been discontinued, or turned into 
a right of entry 1 ; whether a seisin which has 
been converted into a right or title* hite been- 
restored by , entry * by action, or by that opera- 
tion of itbe klw which is called remitter- 

Also, whether a, particular estate which ex- 
isted ha$ peen determined by tjhe lapse of 
tirite* 6t by filling the boundary , by which it 
was circumscribed, or measure of time which it 
was to complete. Also, whether it has been de* 
terttiined by surrender, merger, or enfty fyt a 
forfeiture ; and, whether an interest, limited by 
way of contingent remainder has been de- 
stroyed, reused or extinguished; and whether 
a more . remote remainder or reversion has been 
barred under the ownership, which the law 
confers on the persqn who has a prior estate ; 
being & learning peculiar to ^states tail. 

This summary will disclose to the reader, that 
a large field of inquiry is open to his research, 
and invites his studies ; and that some portion 
of -labour is necessary to; enable him to qualify 

p 2 



212 . ox titles ; > 

himself to perform his duty with ofodtt to 
himself, tir wltfa justice to his client. 

There ivas a j>erittd wtttn, in scfme particulars, 
this doty wasratttft&d with iiKxm difficulties 
than at pire&nt * frfaiie, tto ■ thfe qther. hand, 
the increase, iri ' nk^rn ti&i&yof <law hooks, 
and, in particular, tff Rkpmit, ha* added to 
the difficulties/ by ertlaV^irg th^-^ld 4f the 
Student. l ■ ,,ifi '' ^^-^v.^ ^'-. • 

The asa&tance td l bUdfcrived ftoai /several of 
the publications 6f1he)ast thirty *airtty will not 
only aBrikgd the ' ra$>tte> tf» tte ettttknit* but 
enable hiW ; \virti ifeifttaitfbto oeh&iirtyt to attain 
that wrttdf l&tol&g& ( ithe^ gub^ect urihich, 
withoiit tiWsfe feuds? fc4 88 AiiW,«hiitetattfeiofid, 
at least, ! iri thti fcritttfe settee '6f *ifoe> .hqf, with 
the same degree bf cfeftaiiMyj fip» without iaoy 
imputation oft ms ' j^dgtti^nti Ite i might hare 
adopted many 1 o£ ttidse errbte Which -bre un- 
avoidable on the part of a person jiwfc is 
stud^ihg the l laV," Without any tamtftneey and 
without tlife aid df'Wedtodical treated and 
also : witliout iiny j fnedhsi ■ of dtBdardkag Jthose 
propositions %hich wtere* fongnoriy ceniidered 
as law/ but have heed f OV£t<*uledv ^plained, 
or modified 1 b^ittttcle^hdfeeisiottsi*: . *; > 

The head* of ; the law to* which particular 
attention ik to <hfe paid, ate thoatf awhich will be 
found in the Commentaries ofi Blatk stone* in the 
four last chapters of the first volume, the several 
chapters of the second volume, the 1st, 2nd, 
10th, 11th, & 27th chapters of the third volume, 
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and the 29th chapter of the fourth volume of 
that excellent jwo$, . ; . Tj^f ffftQppfc should take 

these chapters as mgH^uQSflMfa W d ,i/PV u P 
that ou^e^by>iea l <3^ / t^ l1 ^r^ jire]tfjises 
writtenon tba4iff##»t ii^iy^j^oy^magl these 
chapters^ : 'parl&ularjy t jfg^^^onj^ent 
RemaimWra. end; ifceot$ftgf u J^gpUg^fyt^a 
notes. on Goke^p^^t^qn^jQ^ o# Fjjnes 

and .Rebb*)Briej» ; Jfirtkltm o/tf ^Ssr&ftfef,' ? nd 
Descents; Gilbert's Tenures ; ^Powell on Devises, 
Powew^-Moi^a^^aailCoQjra^^^jgw^^Mn- 
rier^M^-frti** i«*> Us^i^^^n^Brs.and 
Purdwto* ^rf|»<«^ftyer^t^|^^o|Pyi- 
detieeo{i^ ll a^hj,i«i t( 8uj^$ 
to Khe jasqwtayaBtfer);, 2£ft#$iffi 
much i ofCerfipA si tfares^as^ 
ti«M0/andif»a%,;4Jjp dj##ren^ headjf. ,o^ the 

diffkroritisul^ct3,<iOaaJr prpR$F$Xb ^ichj are 
to.. te^faimd: in,(^3^s^ige^t^ ( j^jpar^s 
Abridgment; J3o<;w's4il?Rid|yiienjt^,and fitter's 

AMdgnw*, , . ,,, ,, *,; ,,,';,.. 

New/should the studfln^/be^hjou.t §ftfmarcts 
Touetatttae; fe,i*wfcwb.iG,h J p£. ity$f js^a, cqm- 
prthepaiyojUbfcar^ o&tHAa^iftP j$ft| Assurances 
of: Pmpe^igwen , jin./ cjgajl #nd, 1( perjspicuoua 
terafcsy. wi^Jflw^afatiy^ jfe^ errors ^ work 
excellent foraife.juj@j&od. J^.a^raijgen^n); ; and 
those beads idjf lajr whicbiftrq nQt,en»bra<fed in 
the TdudhstMW; n*ay .fcft. applied, jfcQiftjShep~ 
par ^ & Abridgment* j - ■.,.,.■..!, 

In short, a person (intimately acquainted with 
the contents of Shejtpanfa Touchstone, and who 

p3 



214r ,o» titles: 

has made himself perfectly master of the same, 
may, with the assistance of some of the modern 
treatises, congratulate himself on having attained 
a very large portion of that knowledge which 
will be useful to him in the exercise of his 
professional duties. 

In Sheppard's Touchstone, the chapter on the 
Exposition of Deeds, the chapter on Grants, and 
the chapter on Testaments, are particularly de- 
serving of his attention, as containing those 
rules of construction, without which it is in 
vain to attempt to go through an abstract of 
any length, or of any difficulty, with a chance 
of success. 

The rulgp of law construction and exposition 
which are collected in the different books of 
maxims, and also in Wood's Conveyancing, will 
be found particularly useful. As a manual, a little 
book, intitled, " Principia Legis et jEquitatis" 
(by T. Branoke, esq.) contains more law, and more 
useful matter, than any one book of the same size 
which c^n be put into; the hands of the student. 
Mr. Bartons Elements will also be found an 
useful part of the law-library of a conveyancer. 
The student, however, will do right . to * use 
these, and other works of the like nature, as a 

4 

species of index, and only as assisting him in 
his studies. He will always trace the law to 
its fountain head, by reading the Reports and 
the Text-books, or other authorities from which 
deductions are drawn. Thus he may satisfy 
himself that these deductions are correct before 
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hfe implicity relies on them, Ajiy work which is 
calculated to abridge the labour of the student 
by bringing the points under each head into one 
Ajjew, and under an arrangement calculated to 
enable the student to find that of which he is 
in search, with the least possible delay and loss 
of time, is of more value than can be easily 
conceived by any persons, except those who, 
from practical Experience, have learned its im- 
portance. 

The observations on the extent of study, 
necessary to qualify the conveyancing lawyer, 
are not made^foi* the purpose of damping the 
ardor of the student, or to overwhelm him with 

W m 

the magnitude, or the difficulty, of the pursuit. 

They are suggested merely to point out the 
extent to which his researches are to be carried. 

In proportion, however, to the exertions 
which are m&de will be the satisfaction to be 
derived, and the Fruits to be reaped, from these 
exertions. 

It is bbviotis, c that it will require several years 
to etaiplete a courte of reading which shall 
embrace all 'the subjects to which reference is 
made; and to comprehend and Apply the learn- 
ing involved by these subjects in a scientific 
manner. 

As it happens, however, to' a few only to have 
their time felly occupied by the duties of the 
profession, in active practice, at the Commence- 
ment of their career, the young conveyancer 
has generally sufficient leisure to farm his opi~ 

p 4 
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of the title* 43 felling withiri the province of the 
conveyancer, the different modes wbioh have 
been ( acfeptbd to gqaixi agfevinstthe total annihi- 
lation of the eopy hold tenure, so as tof>rejudice 
the telle 'by aooptawtmg the ^cttmbralifces of 
the ownerof the fre^hdld tenufe v or by btending 
one title wi& tfce 6&er,7 will be considered. 

It frequently also happens that different copy- 
hold • JMSicU (MB parcel of Cerent - nfafeters ; in 
thi»«*«*i there should be a £«&*<* ahs£r*<» of 
the «ttle4» the co.py h^ld la^^ h#W HinJer-fftoh 
distinct nafeor ; sto.bfttig the>*ne«-dOri*eiHeitt 
arrangement th^ c»n bfe rniad^j for * sip^li^ng 
the wideoce of title, , . ; , * 

, This, h«wtef*r, iflktso u^ertell^ the jJrtiQftce, 
that any caution on the fubjeptr *i^y *$ffea* 
altogether unaeceetfary. - 



, ? 



-4* to L(md^ of the Tenure ^f aneimt Dm&he. 

Very few observations are, jna^rial r to bs 
offered on this head,. . as the general ^xuk, for 
preparing abstracts of lands held in . ognpnon 
socage tenure, are equally applicable to lands of 
the tenure of ancient demesne, except thai; it 
would b$ proper to notice any acts which have 
been done by the tenant, with or without the 
consent of the. lord, to render these lands irenk- 
free, viz, common socage tenure j and alio whe- 
ther the acts so done remain in force* or have 
been avoided, as. they may be, by a writ of de- 
^ceit, when the lord is not bound by these acts. 
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The abstract, when it conoerns lands and 
tenements of the: tenure of ancient demesne, 
ought to state that fact m< the head 0* title of 
the abstract* badamfi.a tfine •cpanofty at least 
without «ne*p*ess j cuatom, {Jank.rQent. 87. 
Dywr 373,): be kvied of lands in ftaoient de- 
mesne to bar a» estate tad, JiFwtf *. Ikitnte, 
lSalk. 339. ...,: ... ... 

It .jnay ; be frequentjy seeesaary, erthej- in 
jadgiag of a title,- or in adyifljag om the mearis 
•f ioorapteting, it, , to trt»t s fip^as iaeffeetua}, 
while-, it wo»ld fee> » sufficient assumnce if the 
lan<fcjhad nat bten of the. tenure of ancient 
demesne. 

,T1^ f iiw;ip*l obj^feofiirtrQtl^iDg L tb4ftliead 
wto^bb pkc^,isi»eraly th»t those points pball 
be raised by the abstract, which ought to be 
considered, and will be suggested by the ob- 
se*vatk<ks to be tixiade 4m th*e subject* 

Of flte Points to which attention is to be paid 
iri'tfa&Meiing the Abstract, and advi&ng en 

the state of the* Title. 

- t . . . •. •. .... 

Tuisrpart of the. subject includes more im~ 
jnediattfly the duty of the conveyancer or 

c$un»L; .>< 

. l*he ^i^«t f in erery abstract of title, should 
be to dhow the precise state . of ownership, of 
th* pewcfn* hy whom the sale or mortgage is 
tqborimde. 
it aught to disclose the history of the title, 
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and all material circumstances attending the 
same, and the charges and encumbrances by 
which the title is affected. 

This will more particularly appear in the 
observations which have been suggested -on the 
proper form of the abstract, and on the »parti« 
culars, to which attention i* to be pai4 in pre-; 
paring the abstract. -.»,,,.. 

' It is the duty of the conveyancer tot<MMu4£er 
the deduction of the title ; -th^ *videpc$]fcy 
which it is supported;* the d^fe<^*ifany r which 
appear in the title, or in its ev4dfl£$e ; an^ to 
call for such information -as shall -appear- nji^s- 
sary to elucidate the real state of t^e fasts S*nd 
also for such documents as* in the naftiflt $£,t^e 
case, may exist, although no nqtipe, on^fly 
very slight notice, be taken of them in pcfpfctiag 
the abstract. ; ** ■ • 

This may appear to be a duty attended with 
little or no difficulty ; but it will be found to 
involve, within its compass, the inowledge of all 
the rules of real property, and all the. niceties 
with which. these rules abound. . ...:'.. i 

In short, no one ought to deem himself^uftH- 
fied to advise on the state of a title, till lie has 
informed himself fully on the doctrine of the law 
concerning estates, their quantities, as ia&e; in 
tail, &c. &c. ; their qualities, as jointenancy, Ac. ; 
the degrees of ownership they confer, as the fight 
of tenant in tail to bar reversions, and remain- 
ders, as well as the heirs in tail ; the incidents to 
which estates are liable, as dower curtesy, &c. ; 
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the modes by which they may be conveyed, 
determined, forfeited, or extinguished ; the 
modes by which a title may be changed from 
one person to another, either by conveyance, 
(namely, deed or will,) by the act of law, as 
descent, &c. or by the tortious or wrongful act 
of a stranger, as disseisin, or of a particular 
tenant, as wrongful alienation by tenant for life, 
or disHmtirtuance by tenant in tail. 

He must also be prepared to distinguish with 
accuracy between legal and equitable estates ; 
the different modes by which these estates arise 
or aw transferred ; and the distinctions which 
are allowed in application of the law to one 
speri&r of interest and the other. 

As a* general' proposition, it is in vain that he 
should first read his abstract, and afterwards; 
except . on special points, endeavour to inform 
himself of the law. In this mode very little 
progress could be made in the dispatch of busi- 
ness ; his abstract might remain in his hands 
for a period which would exhaust the patience 
of his client. It is not, by this observation, 
intended to insist, that a conveyancer should 
be expected to solve every difficulty which may 
arise, without any recourse to his books. * 

All that is intended to be expressed is, that 
he should be prepared to see the difficulty, to 
raise the question in his mind, and to refer to 
the authorities by which that difficulty shall be 
solved, as far as it admits ' of solution, or at 
least to show that the point admits of so much 

p 
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• « » 

doubt that k does not allow of a 
opinion. 

In short, no caae % except one of extraordinary 
difficulty, ought to arrest his career in perusing 
the abstract; combining its different circuit*-* 
stances ; deciding in his own mind on the opera- 
tion of each deed as it is perused ; and convpr$* 
hending its influence on the state of the title, or 
at least the doubt to which it exposes the title. 

This degree of skill is to be attained only by 
an enlarged and extensive course of reading; by 
digesting, and preparing to apply, the bulk of 
the laws on real property, aiicf in particular 
those which concern the ability and capacity, 
and, in the result, tlie disability of persons, as 
infants, married womeft, &c.,' anfi pf the re- 
spective owners of different estates, as tenants 
in tail, &c, the effect of conveyances by them 
respectively, and the course of transmission, or 
succession on the descent, or devolution of the 
estate. 

The rules for the exposition of deeds and 
wills, as the technical means by which they 
are to be construed, and their effect ascer- 
tained, are also to be studied with particular 
care. 

It is frequently necessary, first, to decide 
whether a person be tenant in tail, tenant for 
life, or in fee; whether he be a joint-tenant, or 
tenant in common, or tenant by entireties; 
whether he has a vested or contingent remain- 
der, or an interest by executory devise; whether 
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he has a legal or an equitable estate ; whether he * 
has an estate, or power, or an authority ; before . 
any safe or satisfactory conclusion can be drawn 
ota the subsequent parts of the title. / 

Frequently, also, it is necessary to consider 
whether a person has an estate, or merely a 
right or title of entry, or of action ; con*e«- 
quently, whether he is seised, or has been dis- 
seised; also, whether an estate which was vested • 

has been divested; and whether an estate which 

* » * * ■ * 

existed has been discontinued, or turned into 
a right of entry 1 ; whether a seisin which has 
been converted into a right or title* has been- 
restored by entry* by aqtipn, or by that opera- 
tion of .the lkw which is called repiitter. 

■ t fi , • ...» r , i 

Also, whether a particular estate which ex- 
isted has been determined by the lapse of 
ttnto* 6t by filling the boundary , by which it 
was circumscribed, or measure of time which it 
was to complete. Also, whether it has been de* 
terttiirted by surrender, merger, or entity fot a 
forfeiture ; and, whether an interest, limited by 
way of cofttiftgeqt remainder* has been de- 
stroyed, released or extinguished; and whether 
a more . remote remainder or reversion has been 
barred under the ownership, which the law 
confers on the person who has a prior estate ; 
being fi, learning peculiar to estates tail. 

This summary will disclose to the reader, that 
a large field of inquiry is open to his research, 
and invites his studies ; and that some portion 
of -labour is necessary to. enable him to qualify 

p2 
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himself to perform his duty with otodit to 
himself, tor with ^justice tx> his client. 

There <va& 4 pferittd wb£n, in sofme particulars, 
this duty to* atteft&tf >rith more difficulties 
than at pVestint * v ft!iiie, cfo -» thfe other hand, 
the Jncreas^, in ' nk>d«rti titodayof 'law books, 
and,' in ^artic'uk* 1 , tff'lUp&yi*, 'Ha* added to 
the difficulties,' by etliaV^%. tbe'^ld '<»f the 

I ) 

student. '*■ • "- 11 " il ' • ' -^•Aw."- ,.- .. . 

The asaikancfc td 't^fctived ftooi&evieml of 
the publications of Ihef-tast tfeirty^ y*aitty will not 
only atnhgd th£ ' ti&riF ttf » the etwktft* but 
enable tiitii, \tit^ t^6i^l^ o^h^infe^ to attain 
that cor/ecli $itf#l&lg& * , the - *utyect trthich, 
without ttiosfe ^Ms^y SBlflfr hOV,*twteiatt6infid ? 
at least, in tfti M&& Qpticetii titae> .nor, with 
the same degree 6£ c^tiiittjrj fo* without jacy 
imputation on: lis jttdgA^nti lie might have 
adopted many* e£ tfcdse error* which -are un- 
avoidable on the part of a person fwbd is 
stutfyihg thekV; 4 Withkmt any taralfcnesy and 
without the ' aid df '*hetftodical tHutifirfsiiAnd 
aldo witlrdut &htf>ine&hs i oi disdardiiigijthx)se 
propositions %hieh wfere* ; focsierly cjenSldered 
as law,' but have b^6n ' o v^r^ruledy ^e^piained, 
or modified 1 bf itit^efti d^isioiisi* : > . t , 

Thehead^ of the kw towhkrii particular 
attentioti ik to hfe paid, ate those **ihieh will be 
found in the Commentaries ofi Blatfatone* in the 
four last chapters of the first volume, the several 
chapters of the second volume, the 1st, 2nd, 
10th, 11th, & 27th chapters of the third volume, 
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and the 29th chapter of the fourth volume of 
that excellent jwo^k, . • . Tfee sAu^Jgqt should take 

these chapters. $»' mfffi^iM^Bfi W d .iS^ u P 
that oiftd^e^y.-feajtoigr/^^fe^ jireatfses 
written on tke&fFefce&t is^ye^of^nWfgl these 
chapters* :• particularly j?{Hfne^ 9 ^ow£i^nt 
Remaindrirsland; ..ftxecjtt$fccjf n Ifa'is^^Jfetlqr's 
note*<aa (^eppMshftti&o^JJfflffi <$ FJnes 

and 'Rebtaferkii ; .Xfafttah o/y QmhfMh ? nd 
Descents; Gilbert's Tenures; ^Powell on Demises, 
Poww^^rt^a^e^aii^Conlra^^^p^^Mw- 

Purdwterw ^gdmm^m^m^ir^ 

to. -toe jra^eyanrfer);, J^i^BftUtitft'tt j- so 
■much 1 oft^^A'siRigesljas^te^^ $$frac- 
ti«ns9/andifiaa4li7,vth(» dtfjferen^ l^pds f> ,9$ the 
difftnreriti«ulBiJ«cts.o£..rfiaJL; prpp^F^j, Jftbich pe 
to: be^found: in .Qw^s^igffit^gJwgard's 
Abridgment; Bwm'& Aimidgpif^,e^d Vmer'a 

Norahauld the.stjwJ4ft^Mw?hPfJt S/ifffiard's 
TouebsttNM; fc. i*wk ; wfcioj} ©£ . it^f^Tj^^.^coan- 
piish<aHira&bbar}h o£itbft^,fip jfte r Assurances 
of : PnnpeKt$i*>igMfen , in,, cjgaji #n^ K perspicuous 
ter^ wMfelcwepwatiy^v.jfeiR er^s^a work 

excellent for-;ite,fl^4i<?d 4M aFMgl?^^^ • and 
those beads (d£ law ^bicbi&TO no.^., (embraced in 

the Touohstoaa 1 rnsajr .be, applied, from, , ( SAep- 

pard's. Abridgment*. j; .. . ; , : 

In shorty a person (intimately acquainted with 

the contents of Sheppdrd'a Touchstone, and who 
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has made himself perfectly master of the same, 
may, with the assistance of some of the modern 
treatises, congratulate himself on having attained 
a very large portion of that knowledge which 
will he useful to him in the exercise of his 
professional duties. 

In Sheppard's Touchstone, the chapter on the 
Exposition of Deeds, the chapter on Grants, and 
the chapter on Testaments, are particularly de- 
serving of his attention, as containing those 
rules of construction, without which it is in 
rain to attempt to go through an abstract of 
any leqgth, or of any difficulty, with a chance 
of success. 

The rulep of law construction aod exposition 
which are collected in the different books of 
maxims, and ajso in Wood's Conveyancing, will 
be found particularly useful* As a manual, a little 
book, in titled, " Prindpia Legis et Mquitatis" 
(by T. Branohe, esq.) contains more law, and more 
useful matter, than any one book of the same size 
which c^n be put into the hands of the student. 
Mr. Barton's Elements will also be found an 
useful part of the law-library of a conveyancer. 
The student, however, will do right . to use 
these, and other works of the like nature, as a 
species of index, and only as assisting him in 
his studies. He will always trace the law to . 
it* fountain head, by readipg the Reports and 
the Text-books, or other authorities from which 
deductions are drawn. Thus he may satisfy 
himself that these deductions are correct before 
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Simplicity relies on them. Any work which is 
calculated to abridge the labour of the student 
by bridging the points under each head into one 
-HJpw, and under an arrangement calculated to 
enable the student to find that of which he is 
In search, with the least possible delay and loss 
of time, is of more value than can be easily 
conceived by any persons, except those who, 
from practical experience, have learned its im- 
portance* 

The observations on the extent of study, 
necessary to qualify the conveyancing lawyer, 
are not made for the purpose of damping the 
ardor of the student, or to overwhelm him with 
the magnitude, or the difficulty, of the pursuit. 

They are suggested merely to point out the 
extent to which his researches are to be carried. 

In proportion, however, to the exertions 
which are made will be the satisfaction to be 
derived, and tlte fruits to be reaped, from these 
exertions. 

It is obvious, that it will require several years 
to coniplete a course of reading which shall 
embrace aH J the subjects to which reference is 
made ; and to comprehend arid apply the learn- 
ing involved by ttoese subjects in a scientific 
manner. 

As it happens, however, to a few only to have 
their time jfially occupied by the duties of the 
profession, in active practice, at the Commence- 
ment of their career, the young conveyancer 
has generally sufficient leisure to form his opi~ 
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nions correctly before they wilt be called irtta 
extensive use. And, in proportion as his bust* 
ness shall increase, he will, by the assistance of 
experience, feel qualified to acquit himself witlj 
credit, ishouid the interval be d&gently em- 
ployed ; and. at, first ha will be able* from his 
abundant leisure, t to supply » in a great measure, 
any want of mom extenn/ire knowledge, by, 
minute attention, by reflection, and b$n inquiry, 
among more experienced menh so a*drt* avoid 
any flagrant ptfKMft. . -j r -1 » v t, .- » •' 

Still, .' hONsewfraf fc cop^9»bfe ^portiori of 
knowledge should - be. acqpiffdobefoire :«oy ,at- 
tempi: be made *c vtpply that, knowledge , to . 
actual practice; ^nw^rtir^ort^tflewronaom- 
nutted in the early parti of life! is* dot) easily 
forgotten* Besides, irrepar,abl^inj*ry may be, 
done to those who have reliedioa such earns tance, 
and committed their whole fortune, K and scmte- 
times confided the pledge of .their iiitrae in- 
dustry to his judgment. . 

The great : object of the student gtgmld be 
to employ hi* time fin; the moat jhenf ficial man- 
ner; and at first,£o confine himself to those, 
points which may be of more immediate, tase to 
him ; and to leave abstruse .learning, and .those 
heads of the law which are nearly obsolete, and 
which serve rather for illustration than actual 
use, till an occasion of practice or leisure may 
invite his attention to them. 

There is one point, however, to which a per- 
son thus circumstanced should pay particular ; 
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attention. In the early part of his professional 
career he should consider it not only as hi* 
duty, but as - his interest, when a question 
arises in actual practice, which involves * any 
head of learning on which he has not folly 
informed himself^ to consider this as the propel 
time^ as fir- as his leiswewill admity to* study 
the subject folly, and > pursue it through all ite 
distinctions « i ^^ '"- : *- ~- -'•"'* 

By, the** mean^ 4ri^ x>pinion8 given on the- 
particular case will, in all probability , be correct y 
at alhevtants, fltiljsftef&bte ; atad he witi have 4tn 
opportunity, shoite) h& wigh if, ^treating the 
subje&is* faftt iri^taagftt^^aAasfl} and (this 
is aqsnnoo^tilhnof^fi^ffiaide tobrtnwelf, with 
a vieaB to>hbfutfcire^u^t^|8,) be will be better 
prepared to^nse on the Sanre subject, when it 
shall a^ain be presented for his consideration. 

With a> view i «o> this inode of stedy y modern 
treatises a*e o£rteMinabte value, &' containing 
the recent and ancient atitbtiv&iesr on the eubr 
ject by ought nmo conttys* ; glsd. fefccinate criti- 
cisnwi} and' pmdtklgiioiie those ttistmctioi** by 
which' cases' apparently* diflferirtg^iii^prtnciple 
are to be reconciled? < t • - . o ■ 

As aids* in the aajnepfcysirit* the Digest of Chief 
Baron CotnynSy arid the Abridgment wf Bacon, 
will be of considerable use ; but lastly, and 
finally, the student should always make a point 
to go to the fountain head, by consulting those 
authorities which he has discovered in the pro- 
grets ofhis studies, and which appear to be 
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more immediately applicable to the ease on 
which he 10 to advise ; for it is a truth ! a 
lamentable truth ! that few books in the law 
are so precise as to be positively correct. 

After pursuing this course, a gentleman must 
have mistaken his talents, and the line of pro- 
fession in which bis exertions may be judiciously 
employed, or he will be competent to all thrf 
duties of his profession. 

<-' All knowledge should be founded on principle ; 
And from first principles, and general rules, the 
student should descend to particular cases, and 
to exceptions. 

The student should be particularly careful to 
select his general rules and first principles from 
the most approved authorities* He should take 
earn also, and this can be done only by exten- 
sive study, and close application, to collect the 
technical sense of these rules j and to understand 
tbem, not according to the literal terms, hat 
according to the sense in which they are 
received by eminent lawyers. He should also 
be careful not to adopt the opinions of counsel 
9s used in argument, apy further than they 
shall appear to be warranted by the authori- 
ties to which the counsel refer, or the principles 
which they state. . In short, he must not take 
any thing upon trust. He must examine every 
proposition with care, before he suffers it to 
influence his mind, or to become the rule of 
his professional conduct. ' 

It is a misfortune which attends the study of 
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the law, that few propositions admit of mathe- 
statical demonstration; and definitions, and legal 
propositions are expressed, for the most park 
in such vague and indefinite terms, or with so 
little attention to positive accuracy, that a long 
time must elapse before the student will be 
prepared to understand many of the hest writers 
in the sense in which they must be understood* 
to render their propositions correct in law* 

In a regular coarse of reading, the student 
should, either in his own mind, or by an. actual 
arrangement, analyze the different legjal defini- 
tions, should show their application, the aense 
in which they, are understood, the exceptions of 
which they admit, and the distinctions which 
arise out of modern determinations. . > 

■ The mode of doing this is pointed out by 
Fabyan Phillips, in his little book on the 
study of the law ; and it will be fbpnd an useful 
exercise for the purpose of information and of 
study. *< 

• Even to commit to paper, in different Ian* 
guage, the substance of that which has beep 
read, with the distinctions which present them-* 
selves, and the doubts which are suggested in 
the mind, will also tend greatly to improve* 
ment. And in reading the Reports on Any 
particular case it would be useful, by a marginal 
note, to extract, and set down in writings the 
precise point of the decision, and the diflfeisat 
resolutions to which the court came in forming 
their judgment* 



• 



J20 ON titles : 

.The great object with those who wish to 
qualify themselves in a short time, to enter into 
actual practice, is to consider by what means 
they may with the greatest ease, and at the 
most early period, attain that portion of know- 
ledge which will justify them in taking on 
themselves the active duties, and the responsi- 
bility, great as it is, of the profession. 

There are scarcely any two persons who will 
agree on the precise mode of study, which may 
be pursued with most advantage. 

The opinion formed on the subject, from 
extensive experience and observation, is, that 
a person thus circumstanced, should, in the first 
place, acquire a knowledge of the general heads 
of the law, their divisions and subdivisions. 
For this purpose, the Analysis of Blacks tone and 
of Lord Hale are of incomparable value* 

The next point is to fill up this outline, and 
to dwell with more than ordinary care on those 
heads which are most useful. This course should 
lead the student to consider the nature of pro- 
perty, as divided into real and personal estate; 
and also the division of real property into corpo- 
real and incorporeal hereditaments. Oh this 
subject the chapter ofBlackstone's Com. vol. 2, 
c. 2,3. and the notes of Mr. Powell, in his 
edition of Wood, will be of great value. 

Mr. Barton has also collected all the principal 
points on this subject; but it is not by any 
means necessary that the student should, for the 
present, enter intoall the detailed learning which 
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concerns the' nature of incorporeal heredita- 
ments. It is sufficient for his purpose folly to 
comprehend the different natures of the differ- 
ent property ; the sense in which* the words real 
and personal estate are used ; the substantial 
differences between lands, tenements, and here- 
ditaments ; in other words, corporeal, or in- 
corporeal hereditaments, so that he may be 
prepared to understand the application of the 
rules of law which are founded on the distinct 
nature of the different properties. 

In this place, also, it may be right to acquire 
a general knowledge of the doctrine of courts 
of equity, which, through the medium of trusts, 
consider lands as converted into money, and 
money as converted into land, for the benefit 
of certain persons claiming under a trust de- 
clared by the owner of the fund. 

On this subject, a chapter in Mr. Barton's 
Elements may be read with great advantage. 

The doctrine of Tenures will, perhaps, be 
supposed to fall next in order for consideration. 

It, 19 pn interesting subject ; illustrates the laws 
of real property ; and renders the study bf the 
doctrine, as it respects the nature and incidents 
of estates, more scientific. But to the practical 
conveyancer it is of less value than has generally 
been supposed ; and it may be investigated with 
more advantage, and with more convenience, 
after the student has obtained a complete know- 
ledge of the nature and qualities of estates, and 
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the modfes by which they may be conveyed,* 
tifeftsifcfted, &c. 

- Hie neit subject to which the student should 
direct his attention is the difference between 
estates ; ias they are of freehold, and not of free- 
hold ; as they are of inheritance, and not Of 
inheritance. 

The doctrine respecting the freehold is of 
such infinite importance to the cohvey aticer ; so 
many cases are refer rible to this learning ; it 
so materially affects the qualities and incidents 
of estates, the modes by which they are to be 
recovered, transmitted, and conveyed J the ef- 
forts Of some assurances, as fined Wid recoveries i 
tod the incidents of estates, as dower, curtesy; 
and the nature and denomination of the ihjuried 
to' estate*, as disseisin, ubatetrierit r ihtrlision, arid 
discontinuance, .that too much attention cannot 
wbH be* bestowed oh this subject ; and thete&fe 
it is worth the labour to eriter fully ittto this 
tebrning; especially as it iri&y be tektit without 
any great exertion of the ittirid, tod understood 
after & few hours, or att the utmost a few days, 
close instigation. 

For want of any other digested or connected 
arwtogetrffent df the subject, reference i$ rieces- 
$fcfiiy made to the chapter oil Freeholds ifi tfie 
JKsmy on the Quantify of Estates. 

fn stddyihg this feubjefct the student should 
ittft be coriterit witfi reading the chapter 16 which 
h% is referred. He should examine the author 
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rities which are quoted ; apd this will not be a 
waste of time. These authorities are not only 
relevant to . the particular head, but lead hitt, 
slightly, at least, to consider other subjects 
which will occupy his attention in the progress 
of his studies, and will become useful in opening 
to his mind the reason of the law, and the policy 
of our system of tenures. 

The subject which next deserves the attention 
of the student is the quantity of estates ; the dura* 
tion of the interests they confet ; the assurance 
by which they may be created, limited* &t 
transferred, and the words which are necessary 
to the creation or the limitation of these estates* 

On this subject the student should dwell with 
particular attention, and make himself con* 
pletely master of the several heads ; sincfe, in 
every moment of his professional life, he. nrast 
have recourse to this learning, and apply it to 
practice. 

On this subject he should lead the first part 
of the text of Littleton, and v commentary 
pf Coke ; paying attention more, particularly 
to those parts which are selected, in Hawkinsfa 
Abridgment of Coke upon Littleton ^ since he 
has selected tht parts most material to a modern 
lawyer. * 

And the general principles and leading cases 
on these subjects wiU be found in the Essay en 
the Quantity of Estates. 

Should, the student hare occasion to dxteftd 
his researches on this subject, he mast consult 
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Bacons Abridgment, under the beads Estates 
and Legacies, and Comyns's Digest, and Viner'ti 
Abridgment, under the same titles. To these 
be may add Mr. Cruise's Digest. 

Though this may appear at first to be a sub- 
ject which would require a long course of read- 
ing, yet with olose application, and with a mind 
zealous to understand this branch of the law, 
and carrying in full remembrance the general 
rules collected in the Essay on the Quantity of 
Estates ; it will be found, that if the subject 
foe methodically studied, it may be thoroughly 
understood in a much shorter time than can be 
easily imagined ; and in pursuing this study 
there would, at the same time, be acquired, a 
large portion of useful knowledge; in short, the 
great difficulty of studying the law before it 
was reduced into a methodical arrangement 
will, in effect, have been surmounted. 

The next head of the law to which attention 
may be paid, is that which concerns the quali- 
ties of estates, as they are vested or contingent, 
in possession, reversion, or remainder, executed 
or executory. 

These heads of the law r are fully treated of 
io Blackstonts Com. vol. 2, ch. 11, and Bacon's 
Abridgment, chap. Remainders ; and Mr. 
Frame's incomparable Treatise on Contingent 
Remainders and Executory Devises. 

As preparatory aids in this study, may be read, 
with some advantage, that part of the intro- 
ductory chapter in the Essay on the Quantity of 
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Estates which treats of this subject. Also the 
tract on the difference between estates which 
are executed and executory, and the succinct 
view of the rule in Shelley's case. 

As books of reference for particular cases, 
recourse must also be had to the abridgment 
of Bacon aud Vinerj and the Digest of Comyns. 

Having made this progress, the student will 
firyi.that he has acquired a large portion of use- 
ful knowledge. He will begin to comprehend 
the jiature of our system of tenures, the reasons 
on which they depend, and their connection, as 
part of an excellent system of laws founded 
on .principle, and not depending merely on, 
or flowing from, arbitrary decision. 

In this course of reading he will necessarily 
have his attention frequently drawn to the nature 
and qualities of estates, as held in severalty, in 
jointenancy, in coparcenary, in common, and by 
entireties ; and as he might fall into important 
errors if he were not to make himself acquainted 
with the precise nature of these qualities, and 
the consequences which flow from them, he 
should now study this branch of the law with 
particular care. . 

On this head he should read the several 
chapters of Blackstone on the nature of these 
tenancies : Littleton, and the Commentary, still 
taking Hawkins's Abridgment, as his guide to 
the parts which are most useful; and if he means 
to enter more deeply into the subject, as he will 
find it his interest to do, he should read these 

Q 
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heads of the law as they occur in Comynss 
Digest, Bacon's Abr., and Finer s Abridgment. 

He will find a short summary of the same 
subject, with some of the more material distinc- 
tions, in the introductory chap, of the Essay 
on the Quantity of Estates. 

The synopsis of Littleton, as published in 
some of the editions of Coke Littleton, is also a 
work which greatly facilitates the study of the 
subjects in Littleton* 

The learning on descents, and on titles by 
succession, marriage, devise, testament, exe- 
cutorship, administration, bankruptcy, custom, 
forfeiture, &c. will now invite his attention. 

On the doctrine of descents he should read 
the chap, on that subject in 2 Blackstone's Com., 
and next Mr. WatJcins's excellent and detailed 
Treatise on Descents. To these books he should 
add Robinson's Treatise on Gavelkind ; as showing 
the nature and history of customary descents, 
and the distinctions to which they give rise ; also 
he will do right to refer to those passages in 
Coke Litt. which treat of these points ; and he 
will find the chap. Descents, and Heir and 
Ancestor, in Bacons Abr. and the titles, Descent, 
and Heir, in Viner's Abr. ; and the title, Discent, 
in Comyns's Dig. of considerable use. This sub- 
ject is of so much importance, as are the other 
subjects which relate to succession, transmis- 
sion, &c. j that it is absolutely necessary to 
become perfectly familiar with them. 

The great points in successions by descent 



COURSE OF STUDY. 227 

are the possesm fratris ; the difference between 
actual and legal or constructive seisin; the 
question of who shall be deemed the purchasing 
ancestor ; and the necessity that the person 
claiming as heir shall be of the blood of the first 
purchaser, and of the whole blood of the person 
last seised. 

The system of Blackstone in propounding the 
rules of descent, and detailing the reasons on 
which they are founded, and his universal pre- 
ference, as far as relates to the first purchaser, of 
the paternal to the maternal line, gives to this 
subject an interest which will be sensibly felt, 
and places it on a basis which renders every part 
of this doctrine consistent in principle and ap- 
plication ; while the opposite doctrine, which, 
in some cases, introduces proximity of blood, as 
entitled to a preference over worthiness of blood, 
defeats, to that extent, the preference of the 
paternal to the maternal line ; and destroys the 
system, by placing it on the foundation of 
.technical reasoning, and the rule of convenience 
adapted to a particular case, rather than a general 
plan ; while a general plan, having symmetry in 
all its parts, ought to be the foundation of all 
laws. 

In tracing the doctrine of descents, even 
into its most minute parts, no time will be lost. 
Every part of this subject will be found useful 
for the purpose of actual practice, for illustra- 
tion, and to afford a scientific knowledge of the 
subject ; and it is in this part of the law that 

q2 
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the doctrine of tenures, and the connection 
between our system of laws f and the feudal 
system, will deserve particular notice. 

All, however, that is necessary for the English 
lawyer to read, is the chap, in Blackstone on the 
feudal tenures, Mr. Butler a note on the same 
subject, Sir Matthew Wright on tenures, and 
so much of Sullivan's lecture on the feudal law, 
as more immediately relates to this subject. 

In this place, also, the doctrine of the tenures 
of this country, and particularly the difference 
between freehold and copyhold tenures, tenures 
in ancient demesne, and by custom, and between 
the ancient and modern tenures, especially the 
alteration made by the statute of quia emptores, 
18Edw. I. stat. 1, c. 2, and the statute for the 
abolition of military tenures, except the honorary 
parts thereof, 12 Cha. II. c. 24, will merit atten- 
tion. On this subject, should be read Black" 
stone's Com. 2d vol., chap. 5, 6 ; the titles, 
Tenures, Homage, Seignory, in Cdmyns's Dig. 
the introductory chap, of Mr. Watkins to Gil- 
bert* sT 'enures; also part of Gilbert's Tenures; the 
2nd part of Coke Litt. ; the head Tenures in 
Bacon'* Abr. ; and, as greatly helping the me- 
mory, and also assisting the judgment on this 
subject, Mr. Fearne's ingenious chart of Landed 
Property. 

The subject of Copyholds will also merit more 
close investigation ; and on this branch of the 
law Mr. Watkins's treatise contains nearly every 
thing that is useful ; and it is hardly too much 
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to say of it, that it is one of the most useful 
practical books in the law. 

An useful supplement to that work would be 
a collection of the points which peculiarly apply 
to copyholds under customary grants for lives. 

Any further aids which may be wanted will 
be found in Lord Coke's Copyholder, the Lex 
Customaria, and the title Copyholds, in Corny m's 
Dig. and Bacon's Abr. Some useful forms will 
also be found in Fishers Copyholder, and more 
in Mr. Scriveris recent publication. 

The title by marriage is the next subject to 
be studied. This head of the law involves all 
the learning to be found in the Abridgments 
and Digests under the title Marriage, and Baron 
and Feme. 

Blackstone, vol. 1. chap. 15, should be read 
on this subject ; and all the other useful know- 
ledge will be found in Comyns's Dig. title Baron 
and Feme ; and in Bridgman's Thesaurus, under 
the same title. 

To these may be added, whenever any exten- 
sive research may be necessary, the same heads 
in Bacon and Viner's Abridgment. 

Some useful knowledge on the same subject 
will be found in Mr. Butler's Annotations on 
Coke upon Littleton. 

This head of the law, and the relations be- 
tween husband and wife, are still more fully and 
amply discussed in a book, intitled, Laws of 
Women; a book which seems to have experi- 
enced a neglect by no means consistent with 

Q3 
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its merit. It is the most comprehensive, and, 
with reference to any single work, the most 
useful treatise on this head of the law. In a 
book, or rather two volumes, published by Mr. 
Bridgmari, under the title Thesaurus Juridicus, 
there is a very useful collection, in chronological 
order, of the cases decided in equity, on points 
arising from the relation of husband and wife. 
Had that work been completed it would have 
formed one of the most useful books in the 
lawyer's library. 

The next head to which attention must be 
paid is titles by succession to real property by 
devise, and to personal property by executor-* 
ship, bequest, intestacy, and distribution. Under 
the same head should be studied the due ad- 
% ministration of assets of a deceased person. 

On devises, as for as respects the external 
circumstances, and the modes of execution and 
attestation, the student should read Powell on 
Devises. As to the exposition or construction 
of the internal parts of the will, and the words 
by which estates may be limited or created, or 
determined, or defeated as to one person for 
the benefit of another person, the principal 
cases will have been read under the doctrine 
of estates ; also, in the treatises on the learning 
of contingent remainders and executory devises. 

This subject requires thd most minute atten- 
tion. To go fully into the investigation, the 
chap. Testament in SheppartTs Touchstone ; the 
titles Devise and Wills in the Abridgments and 
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Digests, and Gilbert on Devises, should be read 
with particular care. 

On the subject of executorship and admi- 
nistration, every thing which is useful will be 
found in Toller on Executors. Blackst one's Com. 
vol.2, ch. 32, should also be read. To these add 
Sheppard's Touch, title Testament, and the head 
Executor in the Digests and Abridgments, and 
Mr. Wenttamth's Office of Executors. No branch 
of the law seems to have merited, or to have 
received, more attention than the office, duty, 
and power of executors. The importance and 
daily occurrence of the subject, called into 
activity by the death of every person who has 
any property, has induced professional gentle- 
men, from time to time, to employ their labours 
on these heads of the law. 

On administration of assets, the more useful 
knowledge will be found in the books whi<Jh 
treat of executors and administrators. To these 
add the title Assets and Administration in 
Comynss Digest ; Bacon and Vincr's Abridg- 
ment ; Bridgmans Thesaurus ; and Lovelace on 
the Will which the law makes ; also Blackst one's 
Com. 2d vol. c.32. 

Some useful cases on the same subject will 
be found in Corny n$s Dig. in the different sub- 
divisions under the title Chancery. 

On bankruptcy, all that is material will be 
found in Cooke and Cullen. The head Bank* 
rapt in Bridgmans Thesaur. also deserves to be 
occasionally consulted. 

q 4 
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On title by forfeiture, Blackstone's Com. and 
Comyns's Digest, under the head Forfeiture^ 
afford all the knowledge which will be requisite 
in general practice. In Hawkins's Pleas of the 
Crown, a still more copious discussion on the law 
and consequences of forfeiture will be found. 

The statutes of limitation, which after certain 
periods bar the right or some particular re- 
medy, are also well deserving of particular 
notice* The statutes should be first read ; next 
the commentary on them to be found in Black- 
stone's Commentaries ; the title Temps in Comyns's 
Digest, and the title Limitations in the Abridg- 
ments. Mr. Cruise's Essay on Fines, in that 
chapter which details the decisions on the sta^- 
tute of nonclaim on fines, should also be studied. 
These statutes may with propriety be consi- 
dered as part of the same system as the statutes 
of limitation. 

On the earlier statutes of limitation there 
are many useful points in Brooke's Reading on 
the Statute of Limitations. 

The doctrine of uses and trusts should be 
now studied with particular attention, as giving 
rise to many of those niceties and distinctions 
which render the acquisition of legal knowledge 
difficult to those who have not made themselves 
acquainted with the differences between con-* 
veyances at the common law, and conveyances 
to uses ; and those assurances which owe their 
legal effect to the doctrine of uses. He must 
also learn to distinguish accurately between 
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limitations at the common law ; limitations of 
,use which may be executed into estate by the 
.statute of uses ; and limitations of trusts which 
remain equitable interests ; and he must learn 
what conveyances are particularly adapted to 
these different species of property, as the modes 
by which they may be transferred. He should 
first read the Statute of Uses, and afterward, 
Mr. Cruises Treatise on this subject, ctr the 
chapter on the same subject in his Digest ; next 
the chap, on Uses in Sheppard's Touch. ; after* 
wards Saunders on Uses; and finally Lord 
Bacon's reading on this statute ; and Mr. Sug- 
dens edit, of Chief Baron Gilbert's Treatise on 
Uses and Trusts. 

In the progress of studying this abstruse 
branch of the law, Mr. Butler's notes in Coke 
upon Littleton, on Uses and Trusts, will be found, 
of inestimable value. To open the learning on the 
same subject, Black st ones s Com. 2 vol, ch.20; 
and that part of the introductory chap, of the 
Treatise on the Quantity of Estates, which gives 
an outline of the doctrine of uses and trusts, may 
be read with advantage. The notes in a former 
part of this volume, and those in the 1st and 
2nd volumes of the Practice of Convey anting, 
to. which a reference is made by the index, title 
Uses, at the end of these volumes, will aid this 
pursuit. 

As connected with the same subject, and as 
forming a branch of the law peculiarly appli- 
cable to this learning, the doctrine on Powers 
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will require a considerable portion of attention ; 
Powell on this subject, and Mr. Butler's notes in 
Coke upon Littleton ; the title Potar in Comyms 
Dig. and letter 1. 2, 3, 4, 5, in the title Uses, in 
the same Digest ; and Mr. Sugden'a very valua- 
ble Treatise on Powers, should be read ; and at 
the same time the doctrine of authorities, arising 
under particular acts of parliament, as the land- 
tax acts, and bankrupt laws, and authorities 
given by will to executors to sell freehold or 
Copyhold lands, should be studied. 

On this subject of powers, and also on uses 
and trusts in -general, there are some useful 
notes in Mr. Fonbktnque s Treatise on Equity. 

At this period, unless it has been already 
done, the doctrine of the law respecting perpe- 
tuities, will merit a full portion of attention. 
Much useful learning will be found in Mr. 
Fearnea Treatise on Executory Devises; also in 
Mr. Har grate's Annotations in Coke upon Lit- 
tleton, and in his juridical arguments on the 
case which arose on Thellusson's will. Mr. 
Butler also has contributed a large portion of 
information on this subject in his notes on Coke 
1 upon Littleton, and his edition (p. 562) of Fearne. 

As connected with this subject, should be 
read the statute of 39 & 40 Geo. III. ; and the 
note on that statute, written by the author of 
these observations, and which Mr. Butler ha* 
published in his edition of Fearne' s Contingent 
Remainders, &c. 

The next subject to Jbe considered is the 
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form of assurances, inter vivos. These should 
be divided into assurances of record, and assur- 
ances not of record. 

Of the former description are fines and 
recoveries. On these heads of the law, Mr* 

Cruise's Treatise on Finest and Recoveries, and 

* 

the chapter on Fines and Recoveries in Shep- 

parcts Touchstone, are by far the most useful 

books the student can read. But in searching 

for particular cases, Viner's Abridgment, and 

Comyns's Dig. title Fines and Recoveries, and 

Bacon's Abridgment, under the head Fines and 

Recoveries, must be occasionally consulted. 

On the forms of deeds connected with these 

assurances, and on some of the purposes to which 

these assurances are applied, the practical notes 

on fines and recoveries, which form a part of the 

Treatise on Conveyancing, may possibly afford 

some assistance ; and as throwing light on the 

same subject, as far as respects estates tail, the 

tract on Alienations by Tenant in Tail will be 

found useful. Mr. Watkins's Principles, chap, on 

Fines and Recoveries, will also assist the student 

in his researches on this abstruse branch of the 

law. 

As to deeds which form so large a portion of 

the transactions in life ; 

The first object is to consider their external 
parts or circumstances, viz. the materials oft 
which they are to be written, and the circum- 
stances of signing when positively required ; 
and in all cases, sealing and delivering, together 
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with the evidence which must be given in sup- 
port of the execution of the deed to prove its 
validity. 

Signature is not essential to a deed, either by 
the rules of the common law, or the statute of 
Frauds and Perjuries. 

On these external ceremonies, should be 
read 2 Blackstoties Com. chap. 20 ; ShepparcFs 
Touch, chap. 3 ; and Peake's and Gilbert's 
Treatise on Evidence. 

Should it be necessary, on any particular oc- 
cision, to extend the inquiry, all the useful 
knowledge will be found in Comyns's Dig. and 
Viners Abridgment, title Facts ; and Bacon's 
Abridgment, titles, Grants and Obligations* 

In the next place, the component parts of 
a deed should be considered, viz. The names 
of parties, the recitals, the testatum clause, 
including the consideration ; the grant, including 
the words of grant and words of description ; 
the exception; the habendum; the limitation of 
use; condition; the declaration of trust; the 
covenants, and the clause of " In Witness/' &c. 

All the rules which relate to the greater part 
of these heads will be found inSheppard'sTouch. 
Blackst one's Com. and in the Abridgments and 
Digests, under the title Faits and Grants. 

The head Covenants will generally be found 
under a distinct title; and it is of infinite imf 
portance, with a view to preparing deeds, and 
sometimes construing them, to be conversant 
with this head of the law. 
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The chapter on exposition of deeds will ne- 
cessarily form a part of the present subject, as 
showing the rules , for construction referrible to 
deeds, and ascertaining their legal operation. 
It remains only to consider the different species 
of assurance by deed. 
. They should be divided into, 

1st. Deeds operating solely by the rules of 
the common law. 

2dly. Deeds operating partly under the rules 
of the common law, and partly through the 
medium of the statute of uses ; and, 

Sdly. Deeds operating wholly under the doc- 
trine of uses. 

Of the first description are, 

Feoffments ; 

• i • * 

Grants ; 

Leases ; 

Assignments ; 

Surrenders of particular estates ; 

Surrenders of copyhold lands ; 

Bargains and sales in execution of common 
law authorities ; 

Exchanges ; 

Confirmations, and Releases, either of right, 
or in enlargement of estate, or by way of extin- 
guishment. 

Of the second description is the assurance by 

*lease and release, and all conveyances operating 
by the rules of the common law, with uses 
superadded, and to be executed into estate, 
through the medium of the statute of uses. 
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Of the third description are, 

Covenants to stand seised to uses i 

Bargains and sales of an use ; 

Appointments in exercise of powers contained 
in conveyances to uses ; and deeds of revocation 
in exercise of powers for that purpose. 

Declarations of uses of a fine and recovery 
strictly fall under the second head of division, 
as forming part of one entire assurance, con* 
stituted of a conveyance by the fine or recovery, 
and of the declaration of uses. 

There are some instruments also which may 
affect the equitable title, though they have not 
any operation on the legal estate. 

Of this description are articles previous to 
marriage. In short, all bonds and contracts, 
and all agreements for a valuable consideration, 
whether contained ii^ deeds, or in writings 
merely under hand. 

An equitable title may also arise from pay- 
ment of purchase-money, or from any other 
cause which gives to a party the right in equity 
to call for a conveyance of the estate. 

The title also may be encumbered, or affected 
by various operations, acts of parties, or of law ; 
for instance, 

By seisin ; 
Ouster ; 
Disseisin; 
Discontinuance ; 
Descents which toll entry ; 
Entry ; 
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Continual Claim ; 
Warranty ; 
Merger ; 

Extinguishment ; 
Remitter. 

And it may be encumbered by various means, 
as by debts to the king, by ownership, in a per- 
son being a debtor and accountant to the crown, 
although no debt exists ; judgments docketed, 
and in equity, by judgments, of which there is- 
notice, though the judgments are not docketed; 
by statutes merchant, statute staple ; by decrees 
in equity ; by a charge created by will for pay- 
ment of debts, or any particular sum of money ; 
by liens, or charges in equity, arising from con- 
tract, as articles to sell, articles to settle, &c. &c. 

And these charges may cease by release, or 
by satisfaction or compensation, or by waver, 
or abandonment. 

On the different species of assurance, the 
20th chapter in 2d vol. of Blackstone, and also 
Shepparcts Touchstone, should be first read ; 
afterwards Coke Litt. under the title Release and 
Confirmation ; and the notes of Mr. Butler in 
Coke Litt; and these notes will be found parti- 
cularly instructive. 

To these annotation^ should be added Wat- 
kins s Principles ; the several chapters at the end 
of Saunders on\J sea; Mr. Cruise's Digest; and 
the several titles in the Digests and Abridg- 
ments, under heads expressive of the different 
assurances. 
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With respect to the particular fortn of each 
instrument, and a general outline of its use, the 
Treatise on Conveyancing will, it is hoped, he 
found of some value. 

On seisin and disseisin, much valuable learning 
will be found in different parts of Coke Litt. 
especially in the chapters on descents, which 
toll entries, continual claim, discontinuance, 
$nd remitter ; also by referring to the index, title 
Seisin and Disseisin. The index in Hawkins's 
Abridg. title Seisin and Disseisin, will also be 
useful ; and Comyns's Dig. title Seisin, will afford 
considerable assistance to the student. 

The argument in Goodright v. Forrester, 
1 Taunton, 559* contains a general outline of 
this learning. 

On discontinuance, the chap, on that subject 
in Coke Litt. and the points collected inComyns's 
Dig. under the same head, will afford the in- 
formation proper to be obtained. The Digest of 
Comyns should be read as a step preparatory 
to the study of Coke's Commentary. 

As connected with the same subject, read 
the chapter in Coke Litt. on Continual Claim, 
and Remitter, and Descents which toll entry ; 
also Gilbert's Tenures, and Comyns 's Dig. The 
doctrine of warranty, and statute of limitations, 
are also relevant to this head of the law ; and the 
learning on the subject should be extracted 
from Gilbert's Tenures, Coke upon Littleton, 
chap. Warranty, and the cases, as they are 
digested by Comyns, under the titlq Warranty. 
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As a directory to the more useful matter in 
Coke upon Littleton, the abstract of the text 
by Hawkins will be of great use, and the ana- 
lytical digest by way of index to that abridg- 
ment will be found particularly useful. The 
value of Comyns's Digest consists, in a great 
measure, of the arrangement, arid for the ready 
access it affords to Coke upon Littleton, and 
the Reports, for the point under consideration. 

The like observations apply to the doctrine 
of remitter, and the mode of studying this head 
of the law. 

As to the king's debt, consult Viners Abridg- 
ment, title Prerog., Comyns's Digest, title Debt ; 
and also the statutes by which the common law 
has been altered. To these books may be added 
Sheppard's Abridgment, title Prerogative. 

As to judgments, Tidd's Practice affords the 
most useful information. On statutes merchant, 
statutes staple, and recognizances, Sheppard's 
Touchstone contains more information than 
any other book. 

The differenj heads on this subject in the 
Abridgments should also be consulted. 

On charges for payment of debts, &c. the 
head Trusts in the Abridgments, and the head 
Charge in Viner's Abridgment ; Mr. Butlers 
note to Coke Littleton, on Uses and Trusts ; 
Comyns's Digest, title Chancery, under the sub- 
divisions, will be the proper books to be read. 

The more useful learning on the subject is at 
present scattered in the Reports. 

B 
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To go through this course of reading, to 
collect all the principles, to understand the dis- 
tinctions, and to discover the exceptions, will 
require the study and the close application of 
many years. And to a person who has time 
before him, that time cannot be more advan- 
tageously employed than in sifting each head of 
the law to the bottom, as far at least as it can 
apply to general practice. Each subject will 
be found to illustrate another; at least to con- 
stitute a part of it, and render each successive 
head of the law more interesting, more familiar, 
and more easy. 

But to a person with whom it is an object 
to acquire a competent share of knowledge for 
actual practice, within a short time, as two 
or three years, the course of study to be re- 
commended is to read Blackstone'9 Commen- 
taries, with fc view to general principles, and, 
which is of infinite importance, the excellent 
arrangment of that work ; also, all the books to 
which he refers as authorities, so far only as 
they are material to the point for wbich they are 
quoted ; and at the close of each chapter to read 
Mr. Watkins's Principles on the sartie subject; 
next Wooddeson's Vinerian Lectures on the same 
head; and finally, the corresponding titles in 
Comyns's Digest, and ShepparcFs Touchstone. 

With proper attention in reading these books, 
the chances are, that the person who shall pur- 
sue this course of study , will, at the end of two 
years, feel himself equal to the general business 
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of his profession; and capable of forming a sound 
and correct opinion on the general points which 
occur in practice. 

But that he may be an accomplished, lawyer, 
and equal to those difficulties which continually 
present themselves in the course of extensive 
practice, the more enlarged course of reading 
which has been recommended will be necessary ; 
and the leading cases in the Reports should be 
uniformly consulted, before any decisive opinion 
shall be formed on any point that appears doubt- 
fill, or is involved in co n side nib le nicety. In 
cases of this nature, the Abridgments and Digests 
should be considered only as indexes to the 
Reports. And it is of infinite importance that 
a person in actual practice should be familiar 
with the decisions which have taken place in the 
courts of justice, within the last century ; and as 
leisure will admit, research should be extended 
through the preceding century, so as to carry 
them back to the time of the Reports ofPlowden, 
which may be considered as the first book of 
Reports of any excellence ; and indeed, as the 
name imports, a very learned commentary in ar- 
guments by counsel, and judgment of the court, 
on the several points which came into discussion. 

Indeed, there is contained in the Reports of 
Plotvden, and of Lord CoAre, more sound law 
and useful matter, at least to the conveyancer, 
than can be found in the works of any two 
other reporters to be named ; or perhaps in any 
two books of the law. 

r 2 
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In considering the duties of $he conveyancer, 
in regard to abstracts of title, 

1st, The commencement of the title. 

2dly, The progress of it. 

Sdly, The evidence by which it is supported. 

4thly, The mode of analyzing the Abstract. 

5thly, The conclusions to be drawn from the 
whole abstract, are the principal points to be 
considered . 

In this investigation many repetitions of for- 
mer observations will occur ; they are permitted 
to remain rather than interrupt the chain of 
arrangement. In a book designed for practical 
use, these repetitions are not only allowable, but 
are highly useful. 

As to the Commencement of the Title. 

The general rule is to take care that there 
is evidence of a title, placed within the power 
of the purchaser, so as to afford to him a rea- 
sonable expectation, that he may hold the estate 
without interruption, and free from all claims 
which, in the nature of things, can be made. 

The leading points in a title are, that no one 
can give that which does not belong to him ; 
in other words, qui non habet ilk non dat ; and 
the estate granted by every person will deter- 
mine at the same time as the estate of the 
grantor will determine. 

This rule is expressed in these terms, cessante 
statu *primitivo cessat atque .denoativus. The 
exceptions to this rule create some of the many 
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difficulties which arise in understanding titles ; 
for instance, tenant in tail may, by a common 
recovery duly suffered, acquire the fee simple ; or 
by a feoffment or fine, operating by discontinu- 
ance, he may gain a fee simple, without acquir- 
ing a good title to such fee simple. 

Again, a tenant for life, by a tortious aliena- 
tion, by feoffment, fine, or recovery ; or tenant 
for years, or for any chattel interest, by feoff- 
ment, or a stranger by deisseisin, intrusion, or 
abatement, may acquire a wrongful estate ; thus 
the estate or seisin ; not merely the possession ; 
piay be in one person, and the right or title 
of entry, or of action, may be in another person. 

Few points are in modern times more im- 
portant than to distinguish between those acts 
which are a mere dispossession, and those which 
constitute disseisin ; Very erroneous notions seem 
to prevail on this subject. 

This wrongful estate may become a good 
title by the release, including, when circum^- 
stances, as an entail, require it, a fine with pro- 
clamations, or recovery of the rightful owner; 
or the seisin may be defeated, and the right of 
entry may, by entry ; or the right of action, 
may, by action, judgment and execution, or by 
remitter, again become the seisin or estate. 

These points must be considered more at 
large, in observing on that part of the abstract 
in which the power of the grantor is to be 
discussed. 

Except in particular cases, in which the want 

r 3 
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of such evidence may be accounted for, as the 
destruction of title deeds by fire ; the continu- 
ance of an estate in the same family for a long 
series of years, without family settlements or 
wills ; a purchase made for convenience of a 
small portion of a large estate ; or the like ; the 
evidence of the title should commence with the 
deed of conveyance, will, or settlement, made 
about the period of sixty years, by the person, 
who at that time appears to have been the 
absolute owner. 

To carry back the evidence beyond this 
period, often occasions an useless investigation, 
and an unnecessary delay and expense. But 
there are cases in which it is not only proper, but 
necessary, that the evidence of the title should 
be taken up from a more early period. This is 
particularly the case as often as an entail was 
created upwards of sixty years since ; and the 
first deed, falling within that period, relates to 
the estate tail. Under these circumstances, the 
creation of the estate tail, and the existing right 
to bar the same, should be shown ; at least if they 
be not shown, the counsel for the purchaser 
should do all in his power to collect the evi- 
dence of the creation of the estate tail and the 
right to bar the same. 

4 

At the same time, it should seem, that the 
want of such evidence does not, of itself, con- 
stitute an objection to a title, though it certainly \, 
renders the title less eligible. 

Also, when a title depends on an estate tail, 
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or a remainder in fee, which was limited or 
created upwards of sixty years ago, and has 
fallen into possession within a recent period, it 
is important to the title that the deed or will 
by which this estate tail was created, or re- 
mainder limited, although such deed or will was 
executed at a distance of more than si?ty years, 
should be abstracted. 

Also in a title depending on heirship to the 
first purchaser, the evidence of the title of the 
ancestor who was the first purchaser should be 
shown, although he became the purchaser up- 
wards of sixty years since. 

Though there be some convenience in the rule 
which fixes on sixty years as the period at or 
about which the commencement of the title 
should be taken; yet, it is not to be concealed, 
that many titles which appear to be good, 
during the period of sixty years, would appear 
to be defective if the more early evidence of 
title were known. This happens more especially 
in the instances in which there are particular 
estates with various remainders over, and an 
entail is barred by fine instead of being barred 
by recovery j and also, when there is an estate 
for years, with remainder or reversion in fee, and 
a feoffment is made, or fine levied by the termor 
during the term, and no advantage is taken of 
the forfeiture. A third instance is, of estates tail of 
the gift of the crown, with the reversion in the 
crown. A fourth instance may be put, of titles 
subject to implied warranty by exchange, or of 

r 4 
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estates exchanged with ecclesiastical persons, 
and other persons incapable of making an effec- 
tual exchange. 

In all these instances, the title may be de- 
fective, notwithstanding the lapse of the period 
of sixty years ; and sometimes it will happen, 
that eviction may take place after peaceable 
possession for a period of more than sixty years* 
accompanied with deeds and other documents 
carrying on the evidence of the title with ap- 
parent regularity throughout that period. 

The case of a title to an advowson is another 
instance in which the evidence for a period of 
more than sixty years may be important ; and 
when there are attendant terms for years, and 
they were created at the distance of more than 
sixty years, it is usual, if circumstances will 
admit, to deduce the title from the period ^jz^ttl 
which the terms were created. ^ 

This practice is founded in reason, since it is 
a rule of law, that the possession of the termor 
is the possession, or rather continuance, of seisin 
in the owner of the reversion or remainder-man ; 
for the reversioner or remainder-man cannot 
be disseised while his tenant continues in pos- 
session ; and even, though the termor be ousted, 
yet while there is a right of entry, as distin- 
guished from a right of action in the reversioner 
or remainder-man, a re-entry by tKe termor will 
revest the seisin in the reversioner or remainder- 
man; but when the reversion or remainder is 
turned into a right of action, as by a descent 
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cast, or by a discontinuance by tenant in tail, 
or the like ; then an entry by the termor will 
not restore the seisin to the reversioner or" 
remainder-man ; for it would be absurd, that 
the entry of a termor should produce an effect 
which would not be produced by the entry of 
the person who has the reversion or remainder. 

So also, when an appointment is made in' 
pursuance of a power, and that power was made 
to over-reach estates in strict settlement, the 
deed creating the power, though dated upwards 
of sixty years since, ought to be abstracted ; or if 
the deed itself cannot be produced, the language 
of the power should be stated from the recitals ; 
and this is a reason in preparing deeds of ap- 
pointment, for stating, by way of recital, the 
creation of the power fully. 
,v . Also, in the deduction of a title to a term of ' 
/ ydars, created upwards of sixty years since, the 
: deed creating the term ought to be shown, 
though, as already observed, the want of evi- 
dence of the creation of such term does not, 
after a lapse of a long period, afford an objection 
against the title. 

Also, if the possession has been held by the 
same person for sixty or even eighty years, as 
was the case of the commence- 
ment of her title, and also of the testator, or 
other person under whom she derived her title, 
should, if possible, be shown. For if it should 
turn out, as it did in that case, that such person 
had only a particular estate, the title woul d »e 
defective, notwithstanding the period which had 
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elapsed; and therefore, more than usual and 
ordinary evidence may be expected by the 
purchaser. 

Also, in titles derived from a grant from the 
crown, the grant should be shown, that it may 
appear that no reversion was retained by the 
crown ; and also, that the nature of the rents 
and services which were reserved may appear ; 
and that the grant was not in tail, apd for services 
performed to the crown ; and consequently, that 
no impediment arises from a remainder or re- 
version in the crown. 

And if the first deed in an abstract refer to 
a person claiming as devisee, inquiry should 
be made for the will under which he derived his 
title, unless the will be abstracted. 

The general rule of taking up the commence- 
ment of the title, at or about the period of sixty 
years, arises from the circumstance, that sixty 
years is the extreme period of limitation for 
bringing a writ of right, which is the remedy of 
the highest nature, and, in many cases, the last 
resort. 

The proposition of Blackstone (3 vol. 196>) 
is, that the possession of lands in fee-simple 
uninterruptedly for threescore years, is at pre- 
sent a sufficient title against all the world, and 
cannot be impeached by any dormant claim 
whatsoever. 

By possession must be understood adverse pos- 
session, as distinguished from possession under 
a term of years, or other particular estate. 

But this proposition is too general, and for 
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that reason not correct ; ,for a title may be 
defective after a peaceable possession for sixty, 
one hundred, or any other number of years, 
although there has been a seisin by wrong of 
the fee-simple ; and consequently an adverse 
possession ; for instance, if A be tenant in tail, 
remainder to B in tail, remainder to C in tail, 
with divers remainders over, and A make a 
conveyance by lease and release, or by lease, 
release, and fine, a possession held under this 
conveyance will never be adverse to those in 
remainder as long as there shall be any issue 
of A 9 who might have inherited his estate under 
the form of the gift ; and if at the end of sixty, 
or any other number of years, there should be 
a failure of the issue of A 9 the right of B to 
claim would commence; and he might make 
his claim at any time before he was barred 
undef the operation of nonclaim .on a fine, 
(if any) or by the statute of limitations of 
21 James I., which allows him twenty years, 
from the time when his right commenced ; qt 
if then labouring under disabilities, ten years 
from the time when these disabilities shall be 
removed; and even, if the tide of JB> or of his 
issue, should be barred, either by nonclaim on 
a fine, or by the statute of limitations of 21 
James L, the title of C may remain unaffected; 
and as his right of claiming does not commence 
till the failure of the several issues of A and B f 
he will be allowed & further period for making 
his claim, after the failure of such issue shall 
have happened. 
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Sometimes there is not any direct evidence 
of title for more than thirty or forty years; but \ 
the state of the title during the preceding thirty \ 
years is to be collected from the recitals in a 
former deed, or from a short history of the title, 
disclosed in the description of the parcels, or 
from a schedule of title deeds. 

In transactions of small value, which will not 
bear the expense of nice, critical, and extensive jjf 
investigation, although the purchase may in* ' 
volve all the property of the purchaser, such 
secondary evidence, if it appear to have passed 
through the hands of a person conversant with 
his profession, and on that point an opinion may 
be formed from the accuracy of the deed in , 
which such secondary evidence is found, such ; 
secondary evidence is considered satisfactory. 

But in transactions which will justify the 
expense, it is proper to call for direct evidence 
of the deduction of the title ; and the deeds, or 
at least attested copies of them, should be sought 
for in the hands of all persons most likely to 
have the custody of the deed or copies. 

This search should be directed among the 
papers of persons who are the present owners 
of lands held under the same title ; also, among 
papers in the hands of persons who cove- 
nanted to produce the title deeds, or theit 
representatives, and of solicitors concerned for 
the successive owners. 

And when an estate has been sold in parcels 
it has rarely happened that this search has been 
made in vain. The probability is, that attested 
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copies at least will be found in the custody of 
some or one of these persons. 

In the case of title to copyhold lands, recourse 
should be had to the court-rolls ; and as to these 
lands, there cannot be any pretence for limiting 
the inquiry for any information which may 
appear to be material, since ready access may 
be had to the court-books, unless, and this 
rarely happens, the court-books have been lost, 
or destroyed by fire. 

And as to lands in register counties, the 
advice should be to search the register for the 
purpose of obtaining a clue to all the information 
it can afford. 

And as to tfye estates of Roman catholics, 
prior to the act of the 31st year of the reign 
of his present majesty, c. 32, the exact state of 
their titles may be found enrolled with the clerk 
of the peace of the county within which the 
lands are situate, or in one of the courts of 
Westminster Hall. 

When the part of the, evidence of title for the 
last sixty years depends partly on possession, 
then the production of leases, and enjoyment 
under them, as evidence of the possession ; or, 
if no leases can be found, the production of 
assessments to the land-tax, rentals, and even 
maps and parish-rates, should be required as 
affording reasonable evidence on this point. 

And in this place, it is to be observed, that 
if the evidence of the title relate to a reversion 
or remainder expectant on a lease which was 
made sixty or even one hundred years ago, the 
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evidence of the title should be deduced from 
the lessor, because it is a rule of law, that the 
possession of the tenant is the possession of the 
reversioner ; and that the receipt of rent from my 
tenant does not disturb my title, consequently 
the possession is never adverse to me while the 
lease continues, and the possession is held under 
the lease ; except, indeed, that if no rent was 
received for sixty years, and no act of ownership 
in cutting timber, &c. had been exercised during 
that period, a writ of right could not be main* 
tained by the reversioner, since he had never 
received what in law are termed the esplees. 
But though this would be an objection to his 
maintaining a writ of right, it does not appear 
to be any bar to his maintaining an ejectment 
within twenty years after the possession shall 
fall, or within ten years after the disabilities, 
if any shall be removed. Hunt v. Bourne, 
2 Salkv 422, proves that ^n ejectment may be 
maintainable in respect of an estate tail, although 
the remedy by formedon was barred. 

When . a title dctpends in its more recent 
stages .on descents, an authentication of the 
pedigree should be required by evidence ; as 
certificates of baptism, marriage and burial ; aad 
in particular cases there should be affidavits 
by members of the family, or the persons to 
whom the family were known, respecting the 
state of the family, -and identity of persons; and 
in regard to noble families, CoUinss Peerage ; 
and in regard to other families, monumental 
inscriptions, tomb-stones, *nd the like, should 
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be examined ; ind in some cases, local histories, 
not as direct evidence, but as affording a clue 
to more material information. 

It is, as already noticed, the better opinion, 
that a title may be good, even though it de- 
pend merely on descent from ancestor to heir, 
and heir to heir, through successive genera- 
tions, without any will, settlement, or other 
conveyance appearing ; but such a title should 
be viewed with particular jealousy, and the 
courts of record should be searched for fines 
and recoveries; and the ecclesiastical courts 
having jurisdiction over the effects of the res- 
pective owners, should be searched for wills, 
letters of administration, and the like; and it is 
even prudent, that in a case of this sort every 
aid should be borrowed, for the purpose of 
guarding the title against latent entails and 
dormant encumbrances. 

In a case so circumstanced, it was, as already 
noticed, deemed advisable to have a feoffment 
from the present possessor, and to take a 
conveyance by lease and release, a fine with 
proclamations, and a common recovery, from 
himself, his brothers and sisters ; and even with 
these precautions the title was Considered by 
two eminent conveyancers, on a reference to 
them for that purpose, as worth no more than 
two third parts of the value of the estate, with 
complete And full evidence of its deduction. 

No vendor, however, unless in great diffi- 
culties) could be advised to submit to sueh a 
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sacrifice, without taking the opinion of a court 
on the sufficiency of his title. 

Sometimes an objection has been taken to a 
title, because a person through whom the title 
is derived was tenant in tail, and apparently, 
had the remainder or reversion in fee by des- 
cent ; and he levied a fine, instead of suffering 
a common recovery. 

The objection proceed on the ground that 
the reversion might, not have been in him, but 
might have been aliened or settled. But though 
these facts certainly call for caution, and should 
lead to investigation into the title to the reverr 
sion, as far as it can be traced : it has been 
decided (Sperling v. Trevor, 7 Ves. jun. 497 J 
that the objection itself shall not prevail. The 
decision must be understood to contain the 
qualification, that the purchaser cannot shovf 
that there is an outstanding title under the 
remainder or reversion in fee. 

With this qualification the decision is rea- 
onable, and consistent with all those principles 
of moral certainty which govern the court in 
deciding on titles. It was founded on the ground 
that a mere possibility, which in fact may 
exist, and not be known to either of the parties; 
and which, in the nature of things cannot be 
ascertained by either of them, shall not. be 
allowed to operate as an objection to the title. 

Were the vendor in the situation of tenant 

» . * 

in tail,, with the reversion in, fee, by descent* 
the purchaser might require a recovery to be 
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suffered, at least, on offering to pay the expense 
of the recovery. 

And under the covenants for further assuraiice 
generally introduced into purchase deeds, settle- 
ments, &c. the purchaser himself might have 
obtained, though he might not have had a right, 
to compel the vendtfr to obtain, a recovery from ' 
the tenant in tail, under whom the tide was 
derived. But if the tenant in tail were dead, or 
under disabilities, this resource would fail. 

It has occurred sometimes, that a title com- 
menced with a fine levied, and a deed prepared, 
professedly for barring all estates tail,&c; and 
no estate tail has appeared ; and it has been ob- 
jected, that the title may be bad, because the 
conusor in the fine might have been merely 
tenant in tail, and the reversion or remainder 
might have been in a stranger. But now the pre- 
vailing opinion, is, that this objection, resting 
simply on these grounds, cannot be supported. 
Such language is frequently adopted from some 
ill applied precedent. 

When, however, it is suspected on the behalf 
of a purchaser, that there is some information in 
the knowledge of the seller, respecting the state 
of the title, and which he has not disclosed 
in the abstract; or that he has withheld some / 
material deeds, the purchaser is entitled to / 
a discovery from the seller of all the information, 
^hich he can communicate ; and this may be 
enforced by a bill in equity, or under the usual 
order of reference, that the parties shall be ex- 1 
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amined on interrogatories, and produce all deeds 
in their custody, power, &c. 

It may also be repeated in this place, that 
titles are always received by professional men 
with greater confidence, in proportion as changes 
in the ownership have taken place, or successive 
sales among persons resident in the neighbour-* 
hood have been made ; for it is in the neigh- 
bourhood in which the lands are situate, and 
among the occupiers, that the rumours or 
suspicions of defects of title are most likely to 
be circulated. 

And a subdivision of the parcels among differ- 
ent purchasers, especially amopg persons who 
were tenants, adds still further to the probabi- 
lity that the title has been closely and minutely 
investigated, and fully understood. 

On the other hand, there are some exceptions 
to these reasons for confidence; and it is the 
knowledge that these exceptions exist which 
renders it the duty of the conveyancer, not to 
be satisfied with a title rested on such con- 
fidence. 

Lands bought or exchanged for convenience, 
from a large proprietor, whose family have been 
the owners for a long series of years, tvill fre- 
quently be accepted without the production of 
title. Many such instances exist, especially in 
manufacturing districts. 

These lands will be improved by building 
costly mansion-houses, &c. and these purchases 
will have been taken from, or exchanges made, 
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with a gentleman or nobleman, whose property 
was in strict settlement. 

On minute investigation, the title will be 
found defective, and unmarketable, without any 
power from circumstances of minority, &c. to 
supply the defects in the title. Distress, and 
sometimes ruin, especially to persons in trade, 
and who want to sell or to mortgage, to obtain 
money to answer demands on them, is the 
immediate or remote consequence. The like 
occurrence sometimes takes place under build* 
ing leases accepted without any, or without a 
sufficient, investigation of title, from persons 
assuming to be absolute owners in fee-simple, 
but who have encumbered their property by 
mortgages, or put it into settlement, or hold it 
under settlement, or under entails not effectually 
barred. 

Titles under west-country leases for years 
determinable on lives, are often in a similar 
predicament. 

So are leases made in exercise of powers not 
duly pursued. 

Formerly, it was deemed a breach of honour, 
and a departure from policy, to impeach these 
leases. Modern notions, and the necessities 
induced by extravagance, have thrown down this 
barrier, and confidence is destroyed. Hence the 
strictness of modern practice compared with the 
practice of former times. Hence, the import- 
ance, and even the necessity of having evidence 
of a good title in all cases of this description. 

s2 
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But little or no attention should be paid to 
mere rumours of a defect of title, unless these 
rumours can be traced to some reasonable 
source. The. vulgar notion of heir-land^ founded 
on the doctrine to be found in Glanville, that 
the person who. took as heir could not alien 
without the consent of the person next in suc- 
cession ; and the impression which many persons 
have derived, no doubt from the language pf 
the statute de donis ; and from the effect which 
that statute obtained, before common reco- 
veries were introduced into general practice, 
subject many titles, which are really good, to 
the imputation, among persons of little or no 
legal knowledge, of being defective ; and there 
are always to be found poor relations of an 
ancient family, to urge their claims, as being 
the right heirs. The system of strict settlement 
on the parent for life, with remainder to the 
first and other sons in succession ; a system which 
suspends the power of alienation, in fee until 
the concurrence of the eldest son is given, has 
tended to perpetuate this notion of heir-land 
among common people. 

No doubt many titles are received as good 
which would appear to be defective, at least 
.dilutable, were th e real circumstances of the 
title fully, disclosed, or fully known. 

On the other hand, the evictions which take 
place in modern times are very few in number; 
and many good bargains are lost from a 
scrupulous nicety in, the investigation of titles ; 
ending in their rejection. 
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The proper course to be pursued, on the part 
of counsel in giving his advice, is to point out 
to the purchaser the degreie of risk to be run, 
and leave it to him to decide for himself on the 
prudence of running that risk; 

Few purchasers, however, are < justified to 
themselves, or to their families, in accepting a 
title, unless the title be, or in the compass of a 
few years will be, in a marketable state, in point 
of evidence to a future purchaser, or to a 
mortgagee. 

For want of a marketable title, there is 
property without the means of converting it 
into money, or raising' money on the security 
thereof on an emergency. 

In requiring that the evidence of the title 
should be carried back through the period of 
sixty years, or even a further period, circum- 
stances must materially govern the opinion of 
the conveyancer. 

/ When, as it has been already observed, there 
/has been a frequent change of ownership from 
one purchaser to another, and the possession has 
been uninterrupted, the presumption is very 
strong in favor of the title, although the evi- 
dence disclosed by the abstract does not carry, 
back the history of the title for more than forty 
or fifty years; especially if the want of the- 
earlier deeds can be accounted for: in any rea- 
sonable manner ; as by the circumstance, that 
the lands in question are part of a larger estate, 
or that a fire has happened in the family of one 

s 3* 
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of the proprietors, or of a mortgagee, or from 
any like cause* 

It is in reference to family estates, in other 
words, lands which have remained in the same 
family for a long series of years, and have been 
the subject of different settlements or wills in 
that family, and have descended from one 
member of the family to another, in a long 
succession, that more than ordinary caution 
is required. Under such circumstances, the 
evidence of the title should be carried back as 
far as circufnstances will admit; and at least 
for a period of sixty years, if the ownership of 
this family commenced at, about, or before that 
time. This observation is, equally rele\ant, 
whether the purchase be made immediately from 
one of the branches of this family, or be derived 
under a conveyance made by them within the 
last twenty, or even thirty years. 

In proportion too as the presumption of a good 
tide shall be weakened, from the want of frequent 
change of ownership ; or, in die case of a purchase 
of part of a family estate, by the circumstance, 
that the person of that family who was the 
vendor lived till a recent period, so that there 
has not been any great length of adverse pos-» 
session, admitting that he had only a particular 
estiate, should the diligence of the conveyancer 
be exerted, to ascertain the precise state of the 
ttttt of the person by whom the sale was made ; 
for if it should turn out, as in practice it some-v 
times does, that he ivas only tenant for life, or 
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that he was only tenant in tail, without having 
barred the entail, or the remainders over, the 
title will be open to eviction. 

£ven the chance that such might have been 
the condition of the title, suggests the duty of 
endeavouring to ascertain its precise state ; but 
if the seller died shortly after the sale, and 
thirty or forty years have elapsed since the sale 
was made, and no claim has been asserted, the 
presumption arising from these facts is highly 
favorable to the title, and leads to the inference, 
that the person from whom the sale proceeded 
was competent tp make the conveyance under 
which the title is deduced from him* 

Also, thoqgh the first deed or will in an 
abstract be dated at the distance of sixty years 
or upwards, yet if the parcels are granted by a 
general denomination; as lands purchased of A 9 
or devised by the will of A, it is the practice to 
require the production of the deed by which 
the lands were purchased, or of the will by 
which the lands were devised ; and yet the sub- 
sequent evidence may so identify the lands, that 
no one can reasonably doubt the fact, that the 
lands were so purchased or so devised. 

The like observation- applies, in a degree, to 
lands described in a deed or will by the name 
of the occupier, as an essential part of the 
description. 

However, it is a general rule, never, except 
in one ease, to suffer a title to lands held in 
fee, or for lives, and which refers to a willy as 

s4 
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part of the means of its deduction, to escape 
the investigation which the will may afford. 

The excepted case is in the instance of a very 
ancient will; so that if the will were produced, 
there would be a long chasm in the evidence of 
title. Under these circumstances, to call for the 
production of such will, without being able to 
obtain the evidence of the intermediate steps in 
the title, might lead to useless anxiety. 

Extraordinary occurrences in the title, as* 
feoffments made, or fines levied, or recoveries 
suffered, without any apparent reason for these 
species of assurance, also excite suspicion that 
there are some material facts in the title, not 
disclosed by the abstract. Such assurances 
invite the caution of the conveyancer, and 
suggest the propriety of a research into the 
history of the title in every channel through 
which it can be traced. 

With a view, therefore, to practice, in pre- 
paring deeds, it is prudent, whenever the cir- 
cumstances will admit, without injury to the 
title, to disclose the reason for making a feoff- 
ment, levying a fine, or suffering a recovery, so 
as to remove those grounds of suspicion which 
otherwise might attach ; for instance, when a 
fine is levied, or recovery suffered, merely for 
caution to guard against dormant entails, the 
motive of levying the fine, or of suffering the 
recovery, should be stated; and it should be 
distinctly expressed, that there is not any 
knowledge of any entail. 
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Also, when a fine is levied by a husband and 
tzife, the legal presumption would be that the 
lands were the inheritance of the wife, unless 
the contrary appeared. Therefore, in declaring 
the uses of the fine, or in the deed of covenant 
for levying the fine, it should be stated that 
the lands are the inheritance of the husband, 
when the fact will warrant it, or the recital should 
be varied, so as to be adapted to the feet. 

In deeds dated at the distance of SO, 4/0. or 
50 years, there may be found a covenant from 
a husband and wife, that they would levy a fine. 
Frequently such fine was requisite only on ac- 
count of a title of dower in the wife; and no fine 
was levied, and the death of the wife has ren- 
dered it immaterial. But unless the real. state 
of the title appeared, there would be a difficulty 
in the title, from an apprehension that the. lands 
were the estate of the wife, and that the title 
may be open to a claim by her heirs ; while if 
the seisin appeared to have been in .the husband, 
the death of the wife, and the determination of 
her title of dower, might be proved, or would 
be presumed, and no difficulty would exist. 

Another case frequently occurs, and deserves 
attention. 

The abstract commences, with a deed, dated 
above sixty years ago; being a conveyance from 
husband and wife of lands of which thfey were 
seised .in right of the wife; and there, was a 
covenant that they should levy a .fine ; but on 
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the most diligent search no fine by them can 
be found. 

A title thus circumstanced is frequently ac- 
cepted on the ground, that as sixty years have 
elapsed, no writ of right could be maintained 
by the wife if living, (an event not in any degree 
probable,) or by her heirs. And in this place 
it may be observed, that thirty years would 
bar the wife herself of her writ of right ; and 
that sixty years are never allowed to any person, 
except the right is atmcestrel, that is, first accrued 
to an ancestor, and descended from him to an 
heir ; and that a bar to the ancestor, because 
thirty years ran in hi* time, i. » bar to the heir 
claiming in right of the ancestor ; at least there 
would be an absurdity in the statute of limita- 
tions, unless this be its true interpretation. On 
this subject a more ample discussion will be 
given in a subsequent part of this work. 

But a title of this description is attended with 
one difficulty. Although there may be a bar to 
the remedy by writ of right, it does not follow 
that there is a bar to the remedy by entry, or 
by writ of entry. 

In the first place, in reference to the right of 
entry, there is not any adverse possession against 
the wife during the coverture. For want of a 
fine from the husband and wife, the alienation 
is, in substance, by the husband alone ; so that 
till the determination of the' coverture, by the 
death of the husband or of the wife, the posses- 
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sion under the conveyance, is under a title pro- 
ceeding from the husband ; and if the husband 
was or became entitled to be tenant by the 
curtesy of England, then the possession under 
the conveyance is by title, until the death of 
the husband, although the wife may die in his 
life-time. 

Thus 20, 30, 40, 50, or even 80 years, may 
elapse, and the possession be rightful, because 
the husband lived so long. He may sell at 21, 
and die at the advanced age of 80, 90, or 100 
years or upwards. 

The right of possession, unless barred by 
nonclaim under a fine, may continue for twenty 
years ; and if the person to whom the right first 
accrued should be under any disability, the bar 
may be protracted for an enlarged period, (being 
ten years) from the time at which the disabili- 
ties shall cease. 

These observations are added in this place, to 
show that a title thus circumstanced is not ne- 
cessarily good, though sixty years have elapsed. 
For that reason the state of the title under 
adverse possession, should be investigated, 
before a purchaser, requiring a secure title, 
should be advised to complete his purchase. 

Also reputation that a title is bad, or, an as- 
sertion of right by one of the family of a former 
owner, or the like circumstance, i& a ground 
for the most minute investigation, and for hav- 
ing tevery link in the cham of evidence complete ; 
for it seldom happens that such reputation arises, 
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or such claim is asserted, without some cause, 
except in the instances which are noticed, a& 
depending on vulgar errors respecting heir- 
land. 

Conveyancers are frequently censured for 
making inquiries, which appear unnecessary, 
and even frivolous, and which often fail of pro- 
ducing any beneficial result, or useful informa- 
tion ; and beyond all doubt, the expense which 
attends these inquiries does, in the aggregate, 
greatly exceed the value of the information 
which is obtained. But experience dictates 
the necessity of these inquiries, and the in- 
dividual, whose interest is at stake in the 
particular transaction, is, in point of security, 
abundantly compensated for the expense which 
is incurred ; and if the seller has been so un- 
fortunate, that the necessary inquiries were not 
made on his part, when the purchase under 
which his title commenced took place, he has 
to blame the want of caution in those who were 
bound to watch over his interest. 

The purchaser also must consider, that unless 
those inquiries are mhde on the present occasion, 
th$y will probably be made on hifcsale, or on his 
mortgage, should arty take place ; and he will, 
not only sustain the expense and delay qf ascer- 
taining the facts, but may have an objection 
taken to his title ; and in the mean time be 
exposed to the danger that the title may turn 
out bad, defective, or encumbered ; and may be 
fettered with great difficulties, from the delay 
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which may arise in completing the sale, or in 
obtaining money on a mortgage, at a time 
When it is of the greatest importance to him to 
receive the purchase or mortgage-money. 

Property in land, without the means of carry- 
ing it to market for the purposes of sale, or 
mortgage, is frequently a snare, rather than a 
benefit to the owner. . He enters into engage- 
ments, or pledges his creditor contracts debts, 
on the faith, that he can convert his land into 
money whenever he pleases ; and the difficul- 
ties, and even ruin, to which families are ex- 
posed, by the discovery of a defect in a title, 
and the consequent inability to complete sales, 
or to effect mortgages ; and even the doubts on 
titles, which render a suit in equity, and conse- 
quently some delay necessary, cannot be appre- 
ciated by any persons except those who have 
had experience on these points. 

In short, any person who buys an estate, 
(except it consists of a small quantity of land 
merely for convenience,) and especially those 
who buy an estate for residence, or with a view 
to building, pr other costly expenditure, should 
be particularly careful, that the title is not only 
apparently good, but such as in the technical 
language of the courts is marketable, so that 
he may compel an unwilling purchaser to ac- 
cept the same ; and may also exhibit the title 
in a rtate which shall exclude all just grounds 
for any doubt of its validity. 

One of the great uses of property in land is 
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to afford, not only permanent security in enjoy- 
ment, but the right to convert it into money, 
err to raise money on its security, as occasion 
shall require. To the merchant or trader in 
particular this is of the highest importance; 
and, in every situation of life, the advantage of 
having a good title, so as to raise money without 
difficulty or delay, either by sale or by mort- 
gage, at pleasure, will be sensibly felt. 

Even persons contracting for a lease may 
now investigate the title of the intended lessor, 
unless there be a stipulation to exclude such 
right. 

An estate without a marketable title, though 
that title be good for the purposes of enjoyment, 
partakes of the nature of an income rather than 
of property ; and in the hands of the greater 
part of mankind is comparatively of little 
value. 

Even when an estate is purchased with a view 
to convenience, either for the purpose of ren- 
dering an estate compact, by buying intermixed 
grounds; or for extending the family estate; 
every necessary care, which the circumstances 
will admit, should be taken, to have the best 
title and evidence of it, that, in the nature of 
die case, can be procured. 

The want of such caution, and still more the 
waat of attention, in preparing the particulars 
of sale, has more than once been the cause of 
a contract being rescinded, because the title to 
that part of tbe estate which, at the time of the 
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purchase, was particularly eligible for its con- 
venience ; as a piece of ground in the front of 
house, or in the garden, or the pleasure grounds ; 
was defective. 

A material distinction, however, may be safely 
made in regard to lands professedly purchased 
with a view to sale, or with the expectation of 
raising money by mortgage, or for personal oc- 
cupation, with an intention that the lands shall 
be converted into money on the death of the 
purchaser on the one hand, and lands which 
on the other hand are purchased for the con- 
venience of the purchaser, either for trade, or 
for rendering the estate compact, &c. without 
regard to remote consequences. 

In the latter instance it may be sufficient that 
the result of every reasonable inquiry should 
prove that there is o fair chance of the title 
being good, and of peaceable enjoyment. 

This, however, must depend' on the discretion 
of the purchaser. In the former instances, it is 
of the utmost importance that there should be 
evidence of a good title ; and that the title 
should be such as is strictly marketable. 

These observations may be considered as 
forming part of that arrangement of this essay, 
in which conclusions are to be drawn, from the 
abstract, on the state of the title ; and in short, 
it is rather with a view to this conclusion, and 
as a primary object of it, that attention is in 
this place, x to be paid to the evidence of the 
commencement of the title. 
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In those instances, in which it appears on a 
first view that the evidence is taken up at too 
modern a period, the best course is . at once to 
return the abstract for the purpose of having 
the earlier evidence of title supplied. 

Before this head shall be closed, it will be 
proper to observe that lay corporations are as 
competent to alien their landed property for 
corporate purposes, as individuals are to alien 
their property. But it rarely happens that they 
can show the commencement of their titles ; and 
leases and rentals are the only evidence of their 
seisin ; and this evidence must be deemed satis- 
factory ; . and the title may be treated as good 
under such evidence, unless there be notice that 
the corporation, as frequently happens, hold the 
land subject to some trust, and they are not by 
the trust, or by some act of parliament obtained 
for the purpose, qualified to make a good title 
to the exclusion of the trust. 

There is one peculiarity, attending corpora- 
tions. They have a fee simple for the purposes 
of alienation, although they have only a deter- 
minable fee for the purposes of enjoyment. On 
the dissolution of a corporation, the reverter 
will be to the original granter, or his heirs, and 
not to the lord by escheat ; and yet this grantor, 
in the case of a corporation, as well as the lord 
by escheat, in the case of an individual, may be 
excluded by an alienation in fee simple. 

By a grant to a bastard, or a denizen in fee, 
he has a fee simple, for all the purposes of 
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alienation, although there be a right of succes- 
sion to a limited series of heirs j since none 5 
besides descendants can be his heirs. 

Though the succession is by law thus restrict- 
ed, he is tenant in fee-simple, and not tenant 
in tail. On the failure of his heirs there will 
be ah escheat to the lord of the fee, and not a 
reverter to the grantor, or his heirs; while on 
the dissolution of a corporation, and consequent 
failure of successors, the lands will revert to the 
grantors, or their heirs. But there is this simila- 
rity in the situation of a corporation on the one 
hand, and of a bastard or denizen on the otjier 
hand ; either may alien the fee-sampleTbutjhere 
is also this difference ; the grantor to the cor- 
poration, and his heirs, will have lost all right 
and chance of reverter, while in the case of a 
bastard or a denizen, the lord of the seignory 
will have the chance of escheat on the failure of 
the inheritable blood of the tenant for the time 
being of the fee-simple, whoever that tenant 
may be. 

Cases frequently occut of corporations being 
dissolved, or ceasing to exist, and of a new 
incorporation. 

This new incorporation, unless it be by act 
of parliament, cannot, except as against the 
crown, nor as against the croWn, unless there 
be a special and express grant for the purpose, 
revive in the new corporation a title to the 
lands which belonged to the old corporation. 
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Consequently a title asserted by the new 
corporation, to lands which belonged to the old 
corporation , must be minutely considered, and 
the chance of eviction be weighed. 

But the same corporation may have continu- 
ance, although there be a change in its name, or 
in some parts of its constitution ; and it follows, 
that the title of the corporation to its lands will 
continue. 

On the commencement of abstracts, as they 
apply to terms of years, and other minor points, 
the leading observations proper to direct the 
attention of the conveyancer, will be found in 
the division which treats of the form of the 
abstract. 

Of the Contents and Progress of the Abstract. 

The abstract of each deed or instrument 
should in the first place be read. 

It should next be ascertained, that the deed 
has the circumstances which give to its Ian* 
guage the effect which that language imports 
to bear ; namely, that it is executed by the 
material parties, and if any particular mode of 
execution was required, then, as far as that mode 
of execution is material, that it was observed. 
For unless the deed be executed by the persons 
whose language it imports to express, it is, a* 
far as respects the persons who have omitted to 
execute the deed, to be considered at law, 
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whatever equity may arise from particular cir- 
cumstances, as a dead letter. 

For instance, if a deed import to be the grant 
of A and of R, and it is executed by jB only, it 
must be read and considered as the deed of J); 
and as not having any operation whatever 
against A ; so that the title must be carried on 
under this conveyance, as a conveyance by B 
alone. This is also a rule as to the declaration 
of the uses of fines, &c. 

And in regard to deeds delivered as escrows, 
to be delivered with effect upon conditions to be 
performed, care should be taken that the condi- 
tions have been performed, and that the second 
delivery has taken place ; so that the writing has 
become operative as a deed. 

On this subject, when necessary, the title, 
faits, escrow j fyc. are the proper heads to be 
consulted. 

The learning of escrows was fully considered 
in Jennings v. Bragge, cited 3 Rep. 35, and 
Penman's case, 5 Rep. 84, and is collected in 
Shep. Touch, p. 06, 57. It is a learning which 
might with great propriety and convenience be 
applied in practice more frequently than has in 
modem times been usuaL The knowledge that 
relief \nay be obtained in equity, when the con- 
veyance has been executed, but the price has 
not been paid, or when any other stipulation has 
not been performed, has rendered professional 
gentlemen less solicitous than they otherwise 

t2 
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-would be in allowing deeds to become perfect, 
while the purchase-money, &c. remains unpaid, 
or other stipulation remains unperformed. 

Also, care should be taken that every deed 
purporting to be executed by a party, is duly 
attested as to its execution. 

This is particularly important in modern 
deeds ; and the want of such attestation ought 
to be considered as rendering it necessary, that 
there should be a new attestation by the wit- 
nesses, if living ; and if they be dead, there 
should be a further conveyance from the parties, 
as to whom there is not any attestation, or there 
is not a sufficient attestation ; or by those who 
represent them. 

But as to ancient deeds, in which the posses- 
sion' has been held, according to the purport 
of the deed, so that, in the language of the 
present day, the deed proves itself, or more 
correctly speaking, possession, according to the 
import of the deed, is evidence of the due exe* 
cution of the deed; then the want of such 
attestation does not raise any objection to the 
evidence of the title. The execution would be 
presumed on the evidence of possession. ' 

Also, in deeds fnade in pursuance and in 
exercise ef a power* and which, by the terms of 
the power must be executed in some particular 
mode, or attested by a given number of wit- 
nesses, care should be taken that the ceremonies 
of execution and of attestation were observed. 

In this instance the language of the power 
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is to be .considered as a law, which the parties 
have prescribed to themselves, and as excluding 
the application of the general rules of law. 
. When a deed is required to be under hand 
and seal, it is not sufficient that it should be 
sealed and delivered, as in ordinary cases, but 
it is requisite that it should be signed by, or 
in other words be under the hand of, the 
party. 

This also is the case when the deed, &c. is 
required to be signed, sealed, and delivered ; it 
must be signed; also sealed; also delivered. 

And although, by the rules of the common 
law it is not of the essence of a deed that there 
should be any subscribing witnesses, and in 
all ordinary cases of deeds one subscribing 
witness is sufficient, yet,, when a power requires 
that the execution should be attested by two 
or more witnesses, there must be an attestation 
by that number ; and if they are required to be 
of a given description, as peers, or not to be 
of a given description, as menial servant*, these 
requisites must be complied with, and the fact 
should be in some mode ascertained, if the 
transaction be of a recent date. 

In this place also, it may be observed, that 
it is not sufficient, that the deed itself should 
internally, and by its own language, express the 
mode of execution, or the mode of attestation. 

These circumstances of execution and attes- 
tation, must appear as substantive and external 

t 3 
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fects ; and the attestation, and not the deed, 
must evidence the necessary facts. 

The attestation must also specify the facto 
required to be attested, namely, signing, seal- 
ing, or delivery, or all or any two of these facts 
that the power requires. 

Though the ordinary form of attestation 
merely contains the words, sealed and delivered 
by, &c. ; yet, when a power requires that a deed, 
made in exercise of a power, should be under 
hand and seal, or be signed, sealed, and de- 
livered, and be attested by two, or any other 
given number of witnesses, and the attestation 
is, in construction, to be applied to the signa- 
ture, Sec. ; the deed cannot be considered as 
duly attested, unless the attestation express the 
feet that it was signed, as well as sealed and 
delivered; and many titles depending on powers 
t were open to objection in consequence of this 
omission. 

Before this question was decided, some con- 
ceived that the fact of signature might be 
supplied in the attestation by the witnesses at 
any time ; and the general opinion now is, that 
this might be done in the life-time of the ap~ 
pointer and appointee; and before any circum- 
stance has taken place by which a change has 
been made in the circumstances of the title ; 
x for instance, before the power has been released, 
determined, extinguished, or the like; 

For the powfer is to be considered as Dot 
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executed tUHhe moment whan the attestation 
is complete. Hawkins and Kemp, 3 East 410, 
appears to be an authority to warrant this 
conclusion. 

Some powers merely require the instrument 
exercising the power to be under hand and seal, 
or signed, sealed, and delivered, without making 
attestation an essential ceremony in the exe- 
cution of the power. 

In a case of this description, the want of 
attestation is no otherwise material than the want 
of attestation of any ordinary deed ; but the 
fact of due execution, when the deed is signed, 
&c. may be presumed, as in ordinary cases, 
from long possession, consistent with the deed. 

It is to a case of this description that lord 
Eldoris observations in McQueen v. Farquhar, 
11 Ves.'jun. 467, was applied. 

This was admitted by bis lordship in the case 
of Wright v. Wakeford, 17 Ves. 454. The obser- 
vation towards the conclusion of the judgment 
in M c Queen v. Farquhar was too general and 
incorrect. The chancellor has himself made, 
this criticism on the report. The . passage 
must be read as applicable to the particular 
case before the court ; a case in which attest 
tation was not an essential circumstance to 
the valid execution of the power, consequently 
it is not to be applied to those cases in which 
attestation is necessary to the valid execution 
ef the power. The opinion of Lord Ekfon, 
as collected in the more recent case of Wright 

T 4 
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r. Wakeford, was, that the want of attestation 
to a deed, made in exercise of a power, 
requiring to be attested, could not be supplied 
by any intendment contrary to the evidence 
of the deed, by which it appeared that no 
.attestation of the feet of signature had been 
made on the deed in the life-time . of all the 
parties. The fact in that case was, that after 
the death of one of the parties, and after the 
title had been questioned for want of due 
attestation, the subscribing witnesses to the 
deed added a new attestation of the facts of 
.signing, sealing, and delivery. Lord Eldoris 
.opinion evidently was, that this was not suffi- 
cient; and he even hinted, that the attestation 
must be a cotemporaneous act; a proposition 
which is very questionable. 

It is necessary, however, to add, that the 
three puisne judges of the common pleas cer- 
tified to the same effect. Their language is, 
" And we are further of opinion, that the attes- 
tation required to constitute a due and effectual 
execution of the power, ought to make a part 
of the same transaction with the signing and 
sealing the writing, testifying the assent and 
approbation of Thomas Wood and his son ; such 
being the usual and common way of attesting 
the execution of all instruments requiring 
attestation, which, we think, the parties creating 
the power had in their contemplation, and in- 
tended, and not an attestation to be written 
at a distance of time, after all the parties had 
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testified their assent and approbation/' While, 
in Doe v. JReacA, 2 Maule and Selw. 582, lord 
Ellenborough observed, " It is not necessary to 
enter into the question, at what precise time an 
attestation must be made/' 

The point arising in Wright v. Wakeford was 
referred to the court of common pleas, and was 
in that court treated as a point of no difficulty ; 
and the judges were at first disposed to view the 
objection to the title as altogether unfounded. 
After some consideration they began to doubt : 
In the result, Chief Justice Mansfield certified 
his opinion in favour of the execution of the 
power; and the remaining three judges certified 
their opinion to be, that the power was not 
duly executed, 4 Taunton 213. 

The chancellor by his decision sustained the 
objection against the title. 
< This decision, and the alarm which it excited 
in consequence of various titles exposed to the 
like objection, and the wishes of the profession, 
led the writer of this essay to propose a bill in 
parliament, intituled, " An Act to amend the 
" law respecting the attestation of installments 
" of appointment and revocation, made in ex- 
" ercise of certain powers in deeds, wills, and 
" other instruments ;" and after various al- 
terations, it passed into a law, 30th July 1814, 
being an act of 54 Geo. III. c. 168. 

The act recites, that " Whereas powers, au- 
" thorities, and trusts, were in many cases 
" required to be executed by deeds or instru- 
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" ments, signed by or under the hands of the. 
persons executing the same, or that persons 
consenting to or directing acts respecting 
" such powers, authorities, and trusts, are fire* 
quently required to signify such consent or 
direction, by deeds or instruments signed by 
" them, or under their hands ; and that it bad 
" been the ordinary practice, in the memoran- 
" dum of attestation of deeds, to express the 
facts of sealing and delivery only ; and that 
doubts had arisen respecting the validity of 
u deeds or instruments so attested, and requir- 
" ing signature, although the same might have 
u been actually signed by the persons whose 
" signature was required thereto, and the titles 
" of many purchasers, and of other persons 
" claiming under such instruments, might be 
" defective for want of the insertion of the 
" word ' signed/ or some word to that effect, 
" in the memorandum of attestation thereof; 
" and that it was expedient that the titles of 
" purchasers and other persons should not be. 
" disturbed merely on account of the omission 
" to express the fact of signature, in the me- 
" morandum of attestation of any such deed 
" or other instrument akeady made/' 

And it was enacted, Jfrrt, that every deed, or 
other instrument already made, with the inten* 
tion to exercise any power, authority or trust, 
or to signify the consent or direction of any 
person whose consent or direction might be 
necessary to be so signified, should, (if duly 
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signed and executed, and, in other respects, 
duly attested,) be, from the date of that act, 
and so as to establish derivative titles, if any, 
ef the same validity and effect, and no other, at 
law and in equity, and proveable in like man- 
ner, as if a memorandum of attestation of 
signature, or being under hand, had been sub-* 
scribed by the witness or witnesses thereto ; 
and the attestation of the witness or witnesses 
thereto, expressing the fact of sealing, or of 
sealing and delivery, without expressing the 
fact of signing, or any other form of attestation, 
shall not exclude the proof or the presumption 
of signature. 

2dly, That the act should extend and be 
construed to extend to all deeds, and other in- 
struments, already made, in exercise of powers, 
authorities, and trusts of sale, exchange, parti- 
tion, selection, nomination, discretion, leasing, 
jointuring, raising portions, and other charges, 
and for appointing new trustees, and other 
powers, authorities and trusts whatsoever ; or 
made for evidencing assent, consent, request, 
direction, or any other like circumstance, in 
reference to the execution of toy such powers, 
authorities or trusts : with a proviso, being § 3, 
that this act should not extend nor be con- 
strued to extend to revive or give effect to any 
appointment, revocation, or other assurance 
theretofore made, as far as the same had been 
avoided by entry or claim, or by suit at law, 
o* in equity, or by any other legal or equitable 
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means whatsoever ; nor should the act affect or 
prejudice any suit at law or in equity then 
depending, for avoiding any deed or other in- 
strument of appointment, revocation, or assur- 
ance ; and that if any person who had made 
any such entry or claim, or who had brought 
any such suit, or had defended any suit for 
the purpose of avoiding any such appointment, 
revocation, or other assurance, should release 
the benefit of the same entry, claim, suit or 
defence, within six calendar, months next after 
the passing of that act, then such entry, or 
claim, or suit, or defence, should not prejudice 
or avoid any such appointment, revocation, or 
other assurance ; but every such appointment, 
revocation, or other assurance, should be and 
remain in force under that act, as , if no such 
entry or claim had been made, or suit brought 
or defended : with a further proviso, being § 5, 
that nothing in that act contained should 
, extend or be construed to extend to affect any 
question respecting any instrument not within 
the provisions of that act, and which might want 
any formality in the attestation of any witness 
or witnesses thereto ; but such instrument should 
have the same force and effect as it might have 
had if that act had not been made. 

It will be observed, 1st, that this act cures 
no other defect than the want of attestation of 
signature : 

And 2dly, it is retrospective only, and not 
in any degree prospective ; thus it has not cured 
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any . defect arising from the want of signature, 
or the want of attestation of any other fact than 
signing, as the want of attestation of sealing, 
or of delivering ; nor is it applicable to any 
deed, or other instrument of a date subsequent 
to the 30th day of July 1814, being the day 
from which the act had its operation. 

So that the decision in Wright v. Wakeford is 
the law of the present day, as applicable to all 
deeds, &c. executed under powers which re- 
quired attestation of signature, and have been 
executed even by signature, but have omitted 
a specification of the fact of signature in the 
attestation. 

The case of Wright v. Wakeford has been 
followed by the cases of Doe d. Mansfield v. 
Peach, 2 Maule and Selwyn 276. Doe d. 
Hotchkiss v. Pope, 2 Marshall 102. 

In all these cases the decision has been uni- 
form, that the attestation must express the fact, 
be it signing, sealing, or delivery, which is 
required to be attested. 

It seems also to follow that the attestation 
must also specify by whom the deed,&c. made 
in exercise of such a power, is signed, sealed, 
or delivered ; since without such specification 
it would be necessary, contrary to the intention 
of the author of the power, to resort to extrinsic, 
evidence, to supply the evidence of that fact. 

Titles of this description also admit of many 
different varieties of circumstances, and conse- 
quently conclusions. 
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1st, When attestation is not required, the 
feet of signature may be proved by the wit* 
ftesses, or it may be proved aliunde ; also, after 
a great length of time has elapsed, and if the 
deed appear to have been signed, the presump- 
tion of signature may be relied on, since a jury 
would consider the signature as having taken 
place at the time of sealing and delivering. 

2dly, In many instances also, even where 
attestation is required by the power, the deeds 
may be good in equity, on the ground of con- 
tract , and of the price paid, although the deeds 
may be inoperative at law ; but when a married 
woman attempts to execute a power, requiring 
attestation, and no attestation exists, doubts may 
be entertained whether there be any equity in 
favour even of a purchaser ; since it is difficult 
to understand how a married woman may be 
bound, even in equity, by any contract which 
is deficient in those circumstances by which her 
power of contracting is created ; for she is, even 
in equity, considered as *feme sole, or person 
able to contract, so far only as she is qualified 
by her power, and she pursues the power. 

In other cases, the deeds made in the exe- 
cution of the power may be lost, and then the 
general rules of presumption, and particularly 
the rule, omnia pr<esumuntw y rite and solemniter 
acta, will, in cases of possession consistent 
with the deed, equally apply to deeds prepared 
under powers as to ordinary deeds; and a jury 
would, in the absence of all evidence,, be 
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directed to presume, that the deed of appoint- 
ment, of which secondary evidence is given 
was duly attested, as well as sealed and de- 
livered. 

One of the many objections against a re- 
liance on abstracts, which take recitals for the 
evidence of deeds, wills, &c» is, that the ex- 
ternal circumstances of execution and attestation 
seldom or ever appear by recitals; and of 
course it is not certain that the deed or will 
was duly executed and attested ; or, even though 
the facts should be recited, they are seldom 
recited in any other manner than as the language 
of the deed, while the more correct mode would 
be ; and this mode is now becoming general in 
practice ; to give the recital of the execution 
and attestation as ft substantive fact, alleged 
from the evidence of the transaction, when the 
recital is of a deed made in execution of a 
power. 

Such recital may be to this or the like effect: 
Whereas* by indenture, $c. hearing date, $c. 
made, §c. and being under the hand and seal of, 
8pc. and signed, sealed, and delivered by him, in 
the presence of two witnesses, and attested by the 
same witnesses. 

Also when a deed requires enrolmetit, either 
by positive statute law, or by the provision of a 
power, it is the duty of the conveyancer to see, 
or at least to inquire, whether the deed has bfe$n 
so enrolled, oad whether the enrolment was 
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made in due time, if time be material in refer- 
ence to the enrolment. 

Respecting the period within which enrol- 
ment is to be made, the following observations 
may be of use ; 

1st, A bargain and sale of an use, under the 
statute of uses, 27 H. 8. c. 10, must, id conformity 
with the statute of enrolment, 27 H. 8 c. 16, be 
enrolled within six lunar months from the date ; 
and the date is computed from, in other words, 
exclusive of, the day of the date, and inclusive 
of the last day of the ftix mopths. So that the 
indenture of bargain and sale must be enrolled 
on or before the 168th day after the day of the 
date of that indenture. 

By the date must, in this case, be understood 
the day of the date, and not of the delivery, 
except a deed has no date ; and in that case 
the computation must be from the delivery : 
and although the day of the Mate of the deed 
be not tak6n into the computation of the six 
months, an enrolment on the day of the date 
will be good ; and such bargain and sale 
will be valid, although the enrolment take place 
after the death of both or either of the parties, 
provided the indenture be enrolled within the 
limited time ; and no act done by the bargainor 
without the concurrence of the bargainee, in the 
intermediate time between the bargain and sale 
and the enrolment, will affect or prejudice the 
interest of the bargainee, so as the deed be 
enrolled in due time. 
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2dly, Bargains and sales of real estate, under 
the bankrupt laws, must be enrolled ; but as to 
any other estate or interest of the bankrupt, 
besides an estate tail, there is not any limited 
time for the enrolment. It is immaterial whe- 
ther the ordinary bargain and sale be enrolled 
before or after the expiration of six months, or 
in the life-time of the bankrupt, or after his 
death : but it should seem, that in compliance 
with the general principles of law, it must be 
enrolled in the life-time of the bargainees, or of 
one of them. 

Under bargains and sale from commissioners 
of bankrupt, no estate passes till enrolment. 
The commissioners have only an authority to 
bargain and sell by deed indented and enrolled. 
No estate is in them ; and their authority is not 
exercised till all the circumstances, under which 
it is to be performed, are complete. 

But by the statute of 21 Ja. I. c. 19, s. 12, 
bargains and sales of real estate, of a bankrupt, 
of which he is tenant in tail, must, for the pur J 
pose of barring the heirs in tail, and those in 
remainder and reversion, be enrolled within six 
lunar months. 

In this instance also no estate passes till the 
enrolment. 

» * * 

Suppose a bargain and sale, and the six 
months to elapse before enrolment, yet it is rea- 
sonable to suppose that another bargain and 
sale by the commissioners, and enrolled within 
six months, would be effectual to bar the entail. 

u 
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This is a point open for decision. Should 
the bankrupt be dead, then it might reasonably 
be objected that the authority of the commis- 
sioners to execute a bargain and sale to bar 
entails had ceased. 

The observations respecting enrolment in the 
life- time of the grantee, are applicable to bar- 
gains and sales under various other acts of 
parliament ; as the land-tax acts, inclosure acts, 
&c, in which enrolment is required, as an 
essential part of the deed by which a power, or 
rather an authority, is to be exercised. 

And when an enrolment is required to be 
made within a limited time, the deed will, at 
least as to its legal, as distinguished from its 
equitable, operation, be void, unless the enrol- 
ment take place within that time. 

Also, when a deed is required to be enrolled 
tinder the express provision of a power, in a. 
private conveyance, the deed must be enrolled 
in the mode prescribed by the power, viz. 
within a given time, if a particular time be 
limited ; and in a particular court, if any court 
be, prescribed. 

And if a time be limited within which the 
enrolment shall be made, the enrolment must 
take place within that time, or be of no avail ; 
and if no time be limited for the enrolment, the 
law. requires the enrolment to be in the life- 
time oflthe parties ; and, it is apprehended, of 
t)ie appointees as well as of the appointer. 
See Hawkins v.Kcmp, 3 East 410. 
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From the preceding observations it will be 
collected that different circumstances impose a 
different regulation in this particular. 

The case of Hawkins v. Kemp is sometimes 
considered as turning on the point, that the 
act of enrolment was in some measure a personal 
act, to be done by Mr. Hawkins, so far, that it 
was necessary to take place in his life-time, 
and did not admit of perfection after his death. 

But it should seem that if the power allow a 
limited time for the enrolment, the appointment 
will be sufficient, if the deed be enrolled within 
that time, notwithstanding the death of the 
appointer or : appointee in the interval between 
the date of the deed and the enrolment. 

This was the more prevailing opinion in 
Hawkins v. Kemp. 

It is observable also, that in appointments 
undeir power*, except in particular cases, arising 
from the special language of the power, no 
estate arises till enrolment. Hawkins v. Kemp. 
JDigge's case, 1 Rep. 12K3. 

And the appointment may be defeated by 
an act done by the owner of the r powerj by 
which he has extinguished the same, while' 
btjieti. Bigg*? 3 case. 

Also when Ivotryof seisin is essential to 
the convevance, as ii>r the instances of feoffc 
ments, leases, or other grants at the common 
law, of estates of frfeehoy, of lands held iA 
possession, (for leases for lives in exercise of 
powers may be; indeed ought to be, made 

u2 
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without livery,) it is necessary to see that livery 
was made in the life-time of the feoffor and of. 
the feoffee, or of the lessor and of the lessee, 
1 Inst. . 

And when livery is made, as it may be by 
attorney, then care is to be taken that the at- 
torney had an authority for the purpose, and 
that such authority was created by deed, and. 
that it has been duly pursued. 

If livery be made by the feoffor, or to the 
feoffee in person, it must, ex vi termini, be in 
the life of the person making, or of the person 
receiving, livery. The cases which suggest in- 
quiry ajfe those in which livery is made or. 
accepted by attorney, or by or to the heir as 
such. 

Many nice distinctions arise between livery 
in person, and livery by attorney; and the 
general learning of livery of seisin should be. 
studied under the doctrine of feoffments. 

But in regard to ancient deeds, under which 
the possession has be$n held, consistently with 
the* deeds, for thirty or forty years, it is reason* 
able to presume that livery was made according . 
to the deed, although there be not any direct 
evidence of the livery. A jury would most 
unquestionably presume the livery. 1 Vera. 
195. 

When livery is made or accepted by attor- 
ney, the instrument wjiich created the authority 
ought to accompany the title deeds, or be within 
the power of the purchaser ; and it is to be . 
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shown that the feoffor was living at or kfter the 
time of livery by his attorney; so as to the 
feoffee, if he accepted livery by attorney. It 
should be seen that the letter of attorney was 
v by deed, for this is essential, and that it con- 
tained language which authorized the act which 
has been done under the power assumed. As 
an exception to a general rule, an infant may 
appoint an attorney to receive livery of seisin 
for him, as feoffee! 1 Roll. Abr. 730, 1. 10. 
Talfreyman v. Grobie. 

It is also observable, that without express 
words in a power, the power cannot'be executed 
through the medium of an attorney ; thus an 
attorney cannot execute a lease under a pbwer 
to lease ; Combe's case, 9 Rep. 77 ; or give con- 
sent to a revocation of uses, although no dis- 
cretion be confided to him, Hawkins v. Kemp, 
3 East 410 ; nor surrender copyholds under an 
authority to executors to sell, 9 Rep. 776 ;* or 
surrender copyholds on behalf of a married 
woman ; still less, except under the provisions 
of the act of 47 Geo. III. sess. 2, c. 8, suffer a 
recovery on her behalf In short, an attorney 
cannot be appointed to do an act which is 
personal to the person who assumes to give the 
authority. 

Deeds to be executed by attorney should be 
in the name of the principal, (Combe's case, 
9 Rep. 776,) and not of the attorney. They 
should be executed as the act and deed of the- 
principal, either in form or in substance. The 

u3 
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signature should be with the name of the prin- 
cipal, rather than with the jrame of the attorney ; 
but an inaccuracy in the latter particular would 
not vitiate the deed. The reason is .obvious ; 
signature is not of the essence of the deed. 

While writing these observations, one of those 
frauds which occur in practice has been under 
consideration. 

An attorney sold under an authority which 
conferred a power of leasing, not a power of 
sale* Several years elapsed before the defect 
was discovered, and inany intermediate con- 
veyances from purchaser to purchaser h?d taken 
place. At last the defect was discovered. 

To give a colour to the title, a formal letter 
of attorney was prepared to the same person, 
though he had paid the debt of nature. It was 
dated prior to the conveyance which the attor- 
ney had executed, as if the date . would give 
relation to the authority so as to effectuate the 
conveyance already mqde. 

But the inaccuracy of the transaction was , 
easily detected; first, by the stamp to the 
letter of attorney ; and secondly, by the water- 
mark on the paper, shoeing the year of its 
manufacture ; and each of these circumstances 

4 

afforded the means of impeaching the internal 
evidence of the deed. 

It is by attempts of this nature that trans- 
actions in which similar fraud has not beea 
practised, are scrutinized with a severity which 
is the only safeguard agaiqst fraud. 
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Were it not disgusting to detail such trans- 
actions, another fraud actually committed, and 
which at this moment is vexatious to a large 
body of purchasers residing in a village near the 
metropolis, might be stated as a defence, wfere 
any defence necessary, for the strict scrutiny 
with which titles are investigated > 

Formerly an attornment was essential to the 
validity of some deeds, as grants of reversion, 
&c. ; and no estate passed till attornment. The 
reason assigned by lord Coke is, " Every grant 
" must take effect as to the substance thereof, 
" in the life of both the grantor and the 
" grantee," 1 Inst 309 ai And he adds, " In 
w this case, if the grantor dieth before attorn- 
u ment, the seignory, rent, reversion, or re- 
" mainder, descend to his heir; and therefore 
" after his decease the attornment cometh too 
" late. So likewise if the grantee dieth before 
" attornment, an attornment to the heir is 
" void, for nothing descended to him; arid if 
" he should take, he should take it as a pur- 
" chaser, where the heirs were added, but as 
" words of limitation of the estate, and not to 
" take as purchasers/' 

But unless the attornment was essential to 
the operation of the grant to pass the estate, 
and although there could not be any distress 
till attornment, (as in the instance of a fine, or 
bargain and sale by a conusee in a fine, before 
the conusee had obtained attornment) then the 
conveyance tf ould remain in operation, notwith- 

u 4 
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standing the death of the grantor or grantee 
before attornment, 1 Inst. 309 b. Even in the 
instance of a manor partly in demesne, and 
partly in services, and a feoffment of the manor, 
the services do not pass till attornment ; so that 
the manor might have been destroyed by a 
severance of the demesnes from the servicer, 
by the death of the grantor or grantee before 
attornment. This had been a disputed point. 
1 Inst. 310 b. 

The necessity of attornment is now super- 
seded by the statute of 4 and 5 Anne, c. 16, 
for the amendment of the law. 

And as often as any difficulty arises from 
the absence of direct . evidence of livery of 
seisin, the attention should be directed to con- 
sider whether the deed might not have operated 
as a grant of the reversion or remainder, ex- 
pectant on a term for years, or some other 
particular estate. Even an estate' at will by 
copyhold tenure will be sufficient to lay a 
foundation for a deed of grant, as an efficient 
conveyance at the common law ; and it is 
obvious, that when there are a lease and release; 
as parts of the same assurance ; or when the 
grantee has an estate capable of enlargement, 
as in the case of every particular tenant, even 
of a tenant at will, a copyholder ; or a person 
holding the possession as a mortgagor, by the 
permission of the mortgagee ; or as tenant at 
will to him, the want of evidence of livery of 
seisin does not afford a solid ground of objection 
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against a title, provided the facts admit of 
proof, or the circumstances of the case afford a 
presumption supplying the place of proof. 
Thus, by reason of farm or occupation leases, 
or of outstanding attendant terms, few titles 
are defective for want of evidence of livery of 
seisin, or enrolment of a bargain and sale, 
or a lease for a year, as part of the assurance 
by lease and release. 

On a late occasion, a very valuable estate 
in the neighbourhood of the metropolis was 
protected . from eviction by resorting to the 
learning of grants. In that case, the issue in 
tail claimed the inheritance, on the ground that 
a recovery was defective for want of a good 
tenant to the writ of entry. -The tenant to the 
writ of entry had been made by a deed in- 
tended to have been enrolled, and to have ope- 
rated as a bargain and sale, under the statutes 
of Hen. VIII. ; but by some strange neglect, no 
enrolment had taken place ; and the title was 
supported by resort to an outstanding term for 
years, and to the estates or interests of copy- 
holders, as the means of enabling the deed to 
operate as a grant of the remainder or reversion 
dependant on a particular estate. 
. Many useful observations on this point will 
be found in the chapter on lease and release in 
the second volume of the practice of convey- 
ancing. 

In some cases, an entry is necessary to com- 
plete the title, as in the pases of exchange at 
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the common law, of lands in possession to give 
an actual seisin, &c.; to convert an intereae 
termini into an actual term ; and sometimes to 
revest an estate, or to restore the seisin, as in 
the case of an entry made after a disseisin, &c. 
or a condition broken ; and whenever die fact of 
entry is material to the title, there should either 
be direct evidence of it, or it should appear to 
be capable of some proof, to be within the power 
of the purchaser ; or the circumstances of the 
title should be such as afibrd an irresistible 
presumption that an entry was made. 

It is to be remembered, that a bargain and 
sale for years gives an estate immediately on 
the execution of the deed ; while a demise at 
the common law of lands in possession requires 
an entry to gain a term separated from the 
inheritance. 

Important consequences used to arise from 
this distinction. In modern practice, it gene- 
rally happens that the deed can be used as a 
bargain and sale for years. 
. When the deed appears deficient in any of 
these circumstances, It becomes material to 
consider whether it cannot operate in some 
other mode ; for instance, whether it may not 
operate as a covenant to stand seised to uses, 
though it cfannot have the effect of a feoffment, 
or grant, or bargain and sale; whether it may 
not operate as a grant in fee, though it is void 
as a bargain and sale in fee, or as a feoffment; 
also, whether it may not operate under the 
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ewnershsip, though it cannot be supported as 
an exercise of a power; and whether it may not 
operate as a bargain and sale for years, though 
it was inoperative, at least for a time, and in 
point of estate, as a demise at the common law. 

By giving this application to the evidence of 
the title, a difficulty which otherwise would 
have existed will frequently be obviated. On 
this subject, the case of Roe v. Tranmer; 
% Wilson 75 ; Willes 682 ; Step. Touch, p. 80, 
deserve to be consulted. 

Also in modern deeds, if a pecuniary or other 
consideration be the motive for the deed, care 
should be taken that the receipt has been signed 
for this consideration. 

The acknowledgment of the receipt in the 
body of the deed, except in the instance of the 
acknowledgment by recital, that the money wa* 
paid at some former period, will not be deemed 
sufficient. In equity, the receipt indorsed on 
the deed is considered, as has already been 
observed, to be the material evidence of the ap- 
plication of the money ; and the want of such a 
receipt is implied notice that the purchase- 
money has not been paid ; and in deeds which 
are questionable on the ground of fraud, the 
party will be required to prove the actual 
payment of the consideration. Hence it is, 
in practice, of advantage to make the payments, 
as for as circumstances will admit, through the 
intervention of bankers, since their books will 
afford evidence of the transaction. . 
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Trustees in particular should make all their 
payments, and accomplish their receipts through 
the direct agency of bankers. 

Although a bargain and sale of an use cannot 
be made without a consideration of money, or 
money's worth, as its foundation, yet on the 
other hand the payment of a pecuniary consider- 
ation may be averred and proved, although it be 
not expressed in the deed. On the other hand, if 
the consideration be expressed in the deed, then, 
for this purpose, the fact of payment cannot 
be controverted. The internal evidence of the 
deed is conclusive that there was a pecuniary* 
consideration to support the deed as a bargain 
and sale. 

The case of the churchwardens of St. Saviour, 
fyc. 10 Rep. 67 b. treated this point as cleatfcr 
settled. 

< 

But these authorities do not deny the neces- 
sity of proving the payment, in order to rebut 
the equity of a vendor; or when it is necessary 

to support the deed against an imputation of 
fraud. 

Also in deeds made in pursuance of powers 
which require that other lands of equal or 
greater value should be settled, &c. as a con- 
dition, either in law or in equity, precedent to 
the execution of the power, care should be 
taken to see that the settlement required by the 
power has been made ; and in some cases it 
will be necessary to go farther, and ascertain 
the value of the lands; and also, to investigate 
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the title to the lands which have been settled 
or given in exchange. 

The observations respecting the application 
of the purchase-money suppose that no. pro- 
vision has been made to dispense with the 
necessity of attention to these particulars; or 
that the lapse of time, or acquiescence by all ' 
persons who were beneficially interested, has 
not superseded the necessity of inquiring into 
th^se, points. * 

. Provisions to dispense; with inquiry iijto the 
fact of application of the purchase-money , are 
attended with great convenience, and are found 
in most well-prepared instruments. 

Also in common law exchanges, in which 
the object is to have the. identical lands, it is an 
incumbent duty to investigate the title to the 
lands which are purchased, and also to the 
lands given in exchange ; since a defect of title 
to either class of parcels, .or to any part of the 
lands of either class, will expose the purchaser 
to the danger of eviction. 

AI90, in titles which were formerly of copy- 
hold tenure, and which have been converted 
into freehold tenure by enfranchisement, it is 
usual to investigate the title under the copyhold 
tenure, and also the title of the lord under the 
freehold tenure; since a defect in the title under 
the copyhold . tenure would not, as against a 
stranger, be cured by .enfranchisement. 

Where the copy hold . tenure is extinguished 
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in the freehold tenure, there is, as principle would' 
suggest, an acceleration of the right of enjoy- 
ment under the freehold tenure, in the same 
manner as when a* term of years merges in the 
freehold or inheritance; and the encumbrances 
cm the freehold or inheritance take effect in 
possession. 

A contrary doctrine has been advanced ; 
and there is, it is believed, a decision to that 
effect, though frequent research has not dis- 
covered the case j but the principle on which 
this doctrine is maintained is not easily dis- 
covered ; for when the copyhold estate ceases, 
the estate under the freehold' tenure must take 
effect in possession; and conveyancers have 
uniformly acted' oil such acceleration, and often 
guard against it by creating a term of years 
out of the copyhold tenure, prior to the enfran- 
chisement, that tfce title to the possession may 
depend on that tenure. 

Indeed, it is difficult to find any principle of 
law under which a person whose title to lands, 
formerly of copyhold tenure* depends on enfran- 
chisement qould, after an extinguishment of 
the copyhold' tenure, protee* himself from 
charges affecting the freehold tenure: 

There is not any analogy between this case 
and a release of services- by a lord of the manor, 
or other seignory, to the person who is tenant 
under the; freehold tenure. 

The tenant of th& fte*hbld tenure has a 
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fee-simple ; while a copyholder, though he has 
a fee by custom, is* in respect of the freehold 
tenure* merely tenant at will. 

So when the lord purchases the copyhold 
tenure, and that tenure becomes extinct by 
union with the freehold tenure, it is unques- 
tionably necessary to investigate the title under 
the copyhold tenure, as well as under the 
freehold tenure; but, in this instance, there is 
not the same danger that incumbrances affecting 
the copyhold tenure would be accelerated. 

Also, when the tenant under the freehold 
tenure obtains a release of the services from 
the lord*, and there is a rent; in this instance 
t the rent will be extinguished ; but as the en- 
cumbrances of the lord cannot affect more than . 
the rent and services* the title . of the lord is 
not deemed of importance* unless the services 
be of considerable value, to call for the pro- 
duction of evidence of the title of the lord. A, 
sound discretion, setting a boundary to inqui- 
ries of this description* should be. wed. 

However* when a title to freehold lands is 
released from a fee farm rent* or rent- charge, 
of considerable amount* it would be extremely 
imprudent to forego the caution, of ascertain- 
ing that the rent has been released by persons 
who were competent to roteaae the same, 

Every partition between coparceners isapltes 
a warranty corresponding wth, the warranty on: 
an exchange. This, p#«*, duly considered, leads 
to the conclusion* that when a title depends on 
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a partition between coparceners, the title to all 
the lands comprised in the partition, as well as 
to the identical lands which are purchased, ought 
to be taken into consideration, but this is not 
generally done. 

In this place also, it may be noticed, that if 
a fine or common recovery be levied in the 
courts of Westminster-hall, of lands of the 
tenure of ancient demesne, these lands become, 
while the fine or recovery remains in force, frank 
fee ; and the title will be involved in considerable 
difficulties, until the lands are restored to the 
tenure of ancient demesne, or are discharged 
by the lord from the services to the court of 
ancient demesne, and are in point of title, 
as well as in point of fact, become of the 
tenure of frank fee; in other words, of socage 
tenure. 

In cases of this description it is also expe- 
dient to investigate the title of the lord of the 
manor of ancient demesne, before reliance can 
be placed on a release which imports ' to have 
discharged the lands from the tenure of ancient 
demesne; for it is at least doubtful, whether 
the lord of the manor can make the lands frank 
fee in point of title for any longer period than 
his own estate ; and if he cannot (and it should 
seem he cannot) then the abstract ought to 
show a title in the lord to discharge the lands 
from the tenure of ancient demesne. - 

These are the only observations which are 
particularly important to be noticed in regard 
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fcb the external parts of a deed, and the circum- 
starices arising as incidentally connected with 
the subject. 

The next object to be attended to is the* 
form and operation of the deed itself* 

m 

Of tht Form and Operation of the Deed itself 

Under this head, it will be, necessary to 
consider the act intended to be done, whether 
that which the deed imports to do is regularly 
done in point of form ; and whether the parties 
were competent to do the thing in point of 
estate, and in point of discretion, freedom from 
coverture, &c. 

The line of conduct to be adopted is to con- 
sider the particular deed in the first place, per se % 
and in the second place, relatively to the 
title. 

The first object is to attend to the form of 
the deed, and see 

1st. That it is made in the mode proper to^ 
attain the .end proposed ; for instance, that if a 
feoffment be requisite,, it assumes the form, or 
has the ceremonies, of a, feoffment, and conse- 
quently, that livery of seisin is made. 

2dly. That if it. can not operate as a feoff- 
ment, it may operate as a lease and release, 
find consequently that there is a lease for a 
year on which the release is grounded; or, 
if it cannot operate either as a, feoffment, or as 
a kase and release^ that it may operate as a 
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bargain and sale enrolled, and consequently; 
that the deed is founded on a consideration of 
money, or money's worth ; and that it has been 
enrolled in th$ proper court, and within the 
limited time ; and that if it cannot operate in 
either of these modes, it may operate in some 
other mode, by construction of law, a$ a cove- x 
nant to stand seised to uses, and consequently 
that it is founded in the whole, or in part, on 
the consideration of blood or marriage ; or that 
it may operate as an appointment; and conse- 
quently that there was a power as its ground- 
work. 

These observations apply to lands held for 
an estate in possession; but if an estate in 
reversion or remainder in lands be the subject 
of the deed, then it is to be considered whether 
the instrument can operate as a grant, and 
consequently as to estates in . remainder of 
reversion, it is necessary to ascertain that there 
was a previous subsisting particular estate which 
conferred a right to the possession, so that there 
existed an estate in reversion or remainder, 
divided from, and expectant or depending on, an 
estate in possession. 

Also, if the conveyance be made to ]pses t care 
should be taken to see that the , convey ance was 
well made at the common law; and conse- 
quently that there was a seisin to supply the 
uses; and when the conveyance is to be sup- 
ported only as a bargain and sale of the use, or a 
covenant to stand seised to uses, then the atten- 
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^on must be directed to see that the instrument 
might operate as a bargain and sale, or gift df 
the use, - by force of the statute of Uses, \Vnder 
Che seisin of the former owner, -without any 
conveyance by him ; and, consequently, that in 
a bargain and sale there is a valuable con*- 
side rati on, and in a covenant to stand seised 
to uses, the consideration of blood or rfiarriage 
existed. 

Also that the conveyance is such as in its 
nature admitted of a declaration of uses. 

The following distinctions wilTdeserve atten- 
tion in this place : 

An use cannot arisfc tiiit of ah use, or in other 
words, ari use declared 6f a seisin, which arose 
from an tose executed by the statutfe of usesr, 
will not be exkctrted 'By that statute. For the 
statute i£ketutes those* uses only which are in 
the firtfc" ddgrbe, and riot uses in the second 
degree. The fatter uses are mere trusts of 
benefit**! interests, : and troiifer equitable estates 
only:; • l 

The ■ Allowing Examples will illustrate and 
show the application of these observations : 
• A bargain and sale to A y to be executed by 
the statute 'of l usfes, gives A an use. Therefore 
a bargaift arid sale to A and his heirs, to the use 
of B" and His heirs, £iv&TB merely an equitable 
estate; 'Wt] as thfe bargain and sale passes ari 
use to ^/Hhts is'tKe iise in the first degree, and 
will be exefeu&d by { \he statute . *The ulterior 

x 2 
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use to JB is an use in the second degree, and 
therefore a mere trust. 

But a bargain and sale under an authority 
in a will, or under a power in acts of parliament, 
as the land-tax acts, &c. passes a common law 
seisin, and a bargain and sale thus made to A 
and his heirs, to the use of JB and his heirs, 
passes a seisin to A and his heirs, and the use 
to B and his heirs will be executed by the 
statute. - hk this instance, this is the use. in the 
*6rst degree. j i. 

Also obserre, that a. conveyance to A and 
'his heirs, to the use of A and his bfcirs. gives 
to A a seisin wholly by the rules of the, Gammon 
law ; since; A could not ^priwr * bo the statute be 
a trustee merely and solely for himself. . . 

As 'the whole scope of the. statute iws to 
remit the common, law* and* never .to inter- 
meddle where th» common law eieadmi an 

* 

estate, lord Bacon> in, hie Reading* met Uses, 
(p. 69,) gives this rule* and losbserras,; there- 
fore, the • statute ought to be expounded, 
that where the party seised totheuse/aod the 
cestui que use is one person, he never taketh by 
the statute, except there baa direct impossibility 
or impertinency for the use to take . effect by 
the common law. 

But under a con?eyance to A in fee, to the 
use of A for life, remainder to B in iee; or to 
the use of fi for life, remainder to the use of A 
in fee, the use in favor of B, and also the use in 
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fovor of A for life, but not the use to A in fee, 
will be executed by the statute. 

Bat under a conveyance to A in fee, to the 
use of A in fee, to the use of JB in fee, A will 
be seised by the rules of the common law, 
because the express declaration of teem feror 
of A renders* the use* declared in T fevcw of B 
repugnant; and for thatreaion the use to M is 
considered merely as a trust; * { i . ': 

However, feren when ' a oonveyaaafce is* made 
to A in fee, to the use of A in fee ;•«? clause 
may be introduced' which 'will make the fcon- 
veyance< operate as rto *h& uses* or; at least some 
of themuader thfc statute of dsefe; foHnst&nce, 
if a power be added, that? another person may 
create a jointuite^ or titarke < leasts <t>r sales, ex* 
changes, • &o> ' such powers » will 1 <to& go6dj and 
when theymre<ex&rcised they'u*itt givd estates, 
through the medium • of the statute of uses. So 
if a Mmitatidn were introduced to giye the 
grantor an estate for life, either absolutely, or 
on an< event, this addition would render it 
necefeaary that the bse to the grantor should 
arise under the statute of ttses, King v. Inhabi- 
tants of Eatington, 4 Term Rep* 177. 

In all'thofte instances in which the uses arise 
from the common law seisin of A 9 the uses 
are to be executed -by*. the statute; and if they 
are consistent ; with the* use* deekxed to him in 
fee, he will retain *be fee as pdrtdf his common 
law seisin. > Brit when his fee is modified by, or 
subjected to, any power, or to any shifting or 

x 3 



S10 on titles: 

springing use, then, on account of this new 
quality, not warranted by the rules of the com* 
mon law, even the use limited to A ia fee will 
be subject to the operation of the statute. 

Also, an appointment under a power in and 
arising under a conveyance to uses, pauses the 
uie itself, and not the seisin ; pad therefore, 
under an appointment to Awl fee, to the use of 
JB in fee, or to the use of several persons for 
particular estates* die statute executes the use 
in A, and the ulterior usee are merely trusts, in 
other words, *re uses on uses- 

But shifting or substituted .uses are not uses 
on. uses,, and do not fall within the scope of the 
observations which) are applied to -uses bearing 
that character; for. these shifting- or ^ubstitated 
uses are merely alternate uses, aad no* uses 
upon uses* For this reason, a iconveyaaoe to 
A in fee, to the use of B in fee; . and if C should 
pay a given sum within a limited time, fchen to 
the use of C in fee, gives a common law.aQisin 
to A to the use of B; and this use will be 
executed in jB, by the statute x>f urtes, subject 
to the shifting use declared in favour of C ; and 
if the money should be paid within the particular 
time, this use declared in favor .of C* unless 
defeated in the mean time, will also, be executed, 
by the statute of uses, and will ovef-reaph, and, 
in effect, determine the estate of j& • 

From a former observation it maybe col- 
lected, that it is. immaterial whether the use of 
substitution be in favor of the grantee of the 
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•seisin, or of a stranger : In either case it may 
Operate with effect. Also, suppose a conveyance 
to be made to A in fee, to the use of A in fee, 
with a proviso, that if JB should pay a certain 
sum of money on ft given day, then the land 
shall remain to the use of B in fee. On payment 
of this money* according to the language of the 
proviso, ther statute of uses would be called into 
operation, and would vest the fee in JB. For 
that reason, the use to A in fee would be 
executed under the learning of uses, as the only 
means by which the proviso could operate ; and 
from the first instant, the conveyance would be, 
in effect and 'Construction of law, a conveyance 
to the use of A in fee, liable to be defeated by 
the shifting use in favor of B in fee. 

Within the whole scope of that learning which 
is more particularly to be studied by the convey- 
ancer, thfcre b none metre important to be known 
than that whidh concerns the doctrine of uses; 
for there are many things which may be done 
through die medium of a conveyance to uses, 
or tinder the statute of uses, without a convey- 
ance, which cannot be accomplished by a con- 
veyance merely and simply at the common law; 
and consequently, there are many occasions in 
which it is absolutely necessary to resort to the 
learning of uses in framing a conveyance, or for 
giving it effect. 

As the general outline of this learning, and 
the principal distinctions, are collected in the 

x 4 
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second volume of the Practice of Conveyancing, 
p. 473, and in this volume, p. 101, it would be 
mere repetition to add them in this place. 

.To return from this digression on uses. But 
perhaps the deed in question was not intended 
to , operate as a conveyance, but merely as 
a relemc of right y or as a confirmation of title. 
or. as a release from one joint- tenant, or copar- 
cener to his companion, in the tenancy ; or, as a 
relefyfa of rejat, or common, or of services, or 
other inpopofeal hereditament; ; pr to create an 
estate, , , as ip the . qase of ^ lease, grant of 
annuity, &c. &c. or to determine, a. particular 
estate, as ip the inst$«ce of a w render; and 
under all and tt)e like circumstances, the point 
to be considered is, whether thai deed has pro* 
duced the e^ect /which was contemplated; for, 
although the ifitstrqment wqy assunpe the form 
of a conveyance, or of a release, yet if that form 
was an inadequate mode of giving effect to the 
intentiqn, j,t is n£xt to be considered, whether 
the deefi may not have the effect of that inten- 
tion by which it was .dictated, by some con- 
struction of law. , under the rulq, " cum quod 
ago rum valft ut ago, vqleat .qwitiitm wkre 
potest; 39 pr, as the juW j&more fully expressed in 
Sheftpard'h Touch* chap. Exposition of Deeds, in 
these terms, " that the construction be such, 
" that the whole deed; and every part of it* 
" may take effect; and as much effect as may 
" be to that purpose for which it is made ; so* 
" as when the deed cannot take effect, accord- 



OPERATION OF DEEDS. SIS 

4 

* u ihg to the letter, it be construed so as it may 
" take some effect or other/* 

Under this rule, a feoffment, a release, a 
sin-render, a bargain and sale, a grant, or a 
lease, or rather an instrument in either of these 
forms, may operate afe a covenant to stand seised 
to uses ; and a lease in the form of a fcommon 
law demise, may operate as a bargain and sale 
for years tinder the statute of uses. 

A lease and release-, void as such, because 
they import to pass an estate of* freehold to 
commeoce infuturo, may operate as a covenant 
to stand seised to uses. 

And wheh a deed may operate in either of 
several modes ; for instance, as a lease for a 
year, by the rules of the common law, or as a 
bargain and sale for years under the statute of 
uses, it is in the option of the party to use it in 
either mode as he thinks fit. 

In forming an opinion of the ihode of opera- 
tion* and effect -of a deed, attention must neces- 
sarily be paid to its constituent parts, and care 
must be takeh that it has all essential circum- 
stances, and that it is good in* point of law to 
produce agive^i effect; and if the effect be 
different at law from what it ought to be in 
equity, then the title niudt be considered as 
complete, so far only as respects the legal 
estate ; and. the equitable or beneficial ownership 
as divided from the legal estate will require a 
distinct consideration. 



314 ON TITLES : 

Sometimes a deed, though defective in legal 
operation, may, by way of contract, confer & 
good title in equity. . 

In considering the form, combined with the 
effect, of a deed, the circumstances to which 
particular attention must be paid, are, 

1st. That there is or are a grantor or 
grantors. 

2dly . That the grantors were of ability to 
make the conveyance, in point of age, of dis- 
cretion, and other personal qualifications; and 
also, in point of ownership or estate, that is, of 
title, and' that they were competent to make the 
same by the deed, &c under consideration* 

Sdly. ■ That there is a grantee or grantees, and 
that the grantee of gvantees was or were capable 
of receiving the benefit of the grant in the mode 
in which the gran* is made. 

4thly. That there are proper, or at least, 
effectual, words of grant. 

5thly> That there is a subject to be granted, 
and tfrat such subject is described with sufficient 
certainty, and that this certainty embraces the 
lands in question, or some of them, by an 
accurate, or at least, adequate, description. 

tfthly* That the estate is well limited in point 
of law, and by technical Words; so that the 
limitation is not void for uncertainty, or as 
contravening the rules of law, by granting an 
estate of freehold to commence in future or by 
granting an estate in remainder, without any 
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particular estate to support it; or after a par- 
ticular estate, which necessarily must determine 
before the remainder can commence; or by 
granting a contingent remainder, without any 
prior particular estate of freehold to support the 
same; or by limiting the estate to arise on. .an 
event against law, as on committing murder, 

7thly. That if the title concern a rent, such 
rent i$ well reserved, or was duly created; that 
if uses are declared, there. i»a seisin to supply 
these uses ; or that they may arise fram the 
seisin q£ a .bargainor in a bargain and sale, or 
of a ..covenantor in a covenant* to stand seised 
to uses; that these uses are warranted by> the 
rules of law, and not too remote, as tending to 
a perpetuity;* and that such: uses, as &r as 
respects the legal estate* are not open to 
objection, as being uses upon* an use ; and that 
if trusts are declared, ,thece is an. estate in 
trustees to support these trusts, or . a contract, 
which, in equity * will be binding on the owner* 
ship of the beneficial proprietor of the estate. 

These 'are the leading points to be considered. 
They branch themselves into fa great variety of 
learning, and involve all the niceties of the law 
which will have occurred in the progress of that 
course of study which has been recommended- 
An attempt to give even a summary view of this 
learning, will be attended with considerable 
difficulty. On the one hand, to go through 
the subject, fully, would be to write a compre^ 
hensive treatise on all the various learning on 
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real property; on the other hand, to give merely 
a summary view of the subject, will render it 
still necessary that the student should extend 
his researches into books which treat of the 
subject at large. 

Still, however, it will be right to give a short 
intimation of the leading points which present 
themselves more immediately in practice under 
these different heads * and to refer to the books 
frop* whioh more full information may be 
obtained.. 

}&t»; That there must be a grantor, and that 
he must, be able to do< the act in point of 
estate, smd of ownership, and also in point of 
discretion. • ■ . . : < .< 

This Leads to the consideration of the abilities 
of persons,. . and also the nature and extent of 
the ownership conferred by particular ^states. 

Respecting the ability, of persons*; 

All persons are, in point of discretion, &c. 
able to grant, unless they are > disqualified* by 
the circumstances of infancy, lunacy, idiotey, 
duress, coverture; and even some t of these 
persons may grant in some mode** audi *o a 
certain extent, although they are ioo*paWta to 
grant in a different mode^ or to .a. greater 
extent. ^ . ■ .,-,-,, >'/- 



So as to estates; all owners of. vestal 
except incapacitated by one of the di^bilfties 
which have been mentioned* may, grant] the 
whole of their ownership under the* estate^ or 
create any particular estate. or interest out of 
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•*be same ; for Cm licet quod magis nan debet 
tioft Ucere quod minus; also, cujus est dare, ejus 
-est disptnere ; and tenants in tail may, by a 
particular mode of assurance, as by common 
recovery, bar the estates limited after and ex- 
pectant on the estate tail, and enlarge ' their 
particular estate into a fee-simple. 

Some owners of estates also are allowed the 
power of divesting the estates of other persons, 
so as to turn these estates into a right of entry, 
or into a right of action. And this right of 
entry, or of action, may be ultimately barred 
by the statutes of limitation, or by nonclaim on 
a fine, so as to give a good tide hi feesstmple. 
But in the mean time, till this bar is perfect, 
or the right is released* the titlfe will be de- 
fective. Such ' alienations are Wrongful, and 
operate by wtoy of disseisin. 

So also an estate vested in one person may, 
by disseisin, abatement, or intrusion, become 
vested or placed in the seisin of another 
person. ..'.:■„. 

At first such title will be defeasible'; but 
eventually by release, bar by noftcteim on fine, 
or by one of the statutes of limitation, such 
estate may become indefeasible. 

Also an estate may be defeasible by con- 
dition, but may become absolute, either by a 
performance of the condition, or by a release 
of the condition before it 'be broken, br of'the 
right of entry, or of . action after such right 
has accrued. Also an estate may be. deter- 
minable, from the circumstance that it is 
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derived out of a particular estate, for cmante 
$iatu primitive, cessat derivatives ; or defeasible, 
because it* is founded on a defective title 1 in 
the person by whom the particular estate was 
granted ; and such defective or defeasible title 
may become complete and indefeasible by the 
release or confirmation of the person in whom 
the right resides. 

The general and leading rule aft to alienations 
and forfeitures is* quod meum 4ft sintfa&o meo 
vd defectu meo> amitti vel in aiium trmsferre 
nan potest; on the other hand, in fevor of 
alienation, the rule -is, nihil torn <omertitin$ est 

» 

iiaturaU aquitati, quam mhmtattm : doming ■ tern 
suaih in aUum - tratisfdrri ratam h*bere>. • 

But in considering titles another >rtile must 
be carried in the tnemory, quod seto&l (Anglict 
already) meum est* artipltHS meutneste mnpvkst, 
1 Inst; 49- Hence a demise of thfe fee >tb an 
heir does not make him a purfcbafeev ; and' h^rice 
a conveyance to a person who felteatdyte'flie 
owner, must operate aa a release of righ«,~or 
a oonfrrnwrtion. It tnay invprdve, ' bht catftiot 
change, the title. ^ <' \ :.:nut, 

1st, As to infants. * ■• n \.*u 

Conveyances made by them by iflafoer of 
record, as ime or recovery, are *ei<fcbte, and 
not void; and they roust be frvtoded' during 
their minority, or at "least their irlfiawifty fijfist 
be tried by the coirrt, by- their* own* iftgpeoftiotf 
of the infant, Inst. 131 a. S80 h. Styles *73, 
12 Rep. 129 ; and such inspection must take 
place during minority. Evidence is received 



OF INFANTS. 319 

by the court, to assist them in the conclusion 
they are to form respecting the age. 

And as to common recoveries there is a dif- 
ference whether they be suffered by the infant 
in person, or by attorney. . 

When suffered inper$on, they are voidable 
only by trial, viz. inspection during the period 
of minority. When f suffered by attorney, the 
recovery may be avoided by writ of error* as 
well after the infant shall be adult, as doting 
his minority. -"•■•».. 

The prominent ground of this distinction is, 
an infant cannot ♦appoint an attorney. - > 

But a» effectual recovery might be suffered 
by an infant under a writ of privy seal; but 
such practice is now obsolete, add the place of 
writs of privy seal is supplied by applications 
to parliament for private acts, enabling infents 
to settle, or to eater into articles for a settle- 
ment, on thek raarriagte. < 

At this day few or no attempts are, made to 
obtain fines or recoveries from infants, since 
the rules of the court of Common Pleas require 
an affidavit by one of the commissioners that 
he knows the parties, and that they are of full 
age, and competent understanding, 
' All conveyances by infants, except convey-' 
an$es fnade in performance of a condition, or 
in pursuance of ft custdm, as of gavelkind, 
land** or the: custom of iome particular towns, 
See. we voidable at least. 

And it is in every day's expe'rieWce, thatf 
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infantt M»4k<KKmt»yancea M.mftBtgagflas or, trus- 
te^PJBgfcPlite- pitft w iiiw M of the Agt of % Jmnc, 
c. 1& 4n«*iW, " iUr 4-ct to -e«a W« iirfwts 
<>Mvtko^r'-8MSi<L.Qr poaawapd ^rf «*ta*a» » fce, 
^4n^wan; «aby vA^^gfnU^BgBk tot ttake 
" conveyances of such estates." 

Hfcftttr^ct extei^ffi>» m i|piwl«h aa gilt a* to 
frSfehoW teudflv [wniar <% £otu* qfcJEgab up i P r, 
36 Jwe 1768- o7 jamtiiUp, ltifc*,JIMftWs 
CopyfcoW, 6# >] to ifiid&awt ofeffngMd'** *eU 
as tend ' in *£ngknd ;«lihi «lhan«* kfrrtnwnn, 

or^w^l >iftp»ae i«itaM» teaw ty J m im i m** 
Vf*m- Iodifr oiaaA** «r jMtffr dnttaaati^p. 

staffe; Emlyx*. J?or*m- y &JZemt&k fcari*-;tn 

they ' fetf" ttnrftad -wo— ftyi>afc tfcm jdi»Im» *f , 
accerdiHg to th* ckpwnirtnai, *««PWMMM«t 
be surfed, .Lottfe v+Lmi>G+ftmmH%m** 
parte BMH, 3 Atk. 164. to pmtr Smitki i4mkk T 
684. at p*te&hMM* 3 ***.*& *<*&&* 
cottrt of Cotmnon Pleas- mart 4i*>^,MfthtfJ» 
rules respectiag the -afladavifc > pi»» ffl ji ny , 
coverture, &c. But th* &ct.<to».,*>t > w*Wteo 
any case- in which the infa^faMMMff Affuftpie/ 
interest in the property of whimkhaiiM t^*«*j*l 
estate, as a- mortgagee or trtttw ■ -. Fgij W K g 
SetgMon, 4 : Ves.Jun. 147-. • 4;. » .'-**<£*• 
Nor does it extend to any eaJa*kkri«hiclM|ltMe 
are (rush to be perfopoaed, sequinqg a iliijuipliili 
on -the part of the mfeurt; hotui mwtam y aa r - 
tice the hitter rule has been related ; foe if all 
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the persons beneficially interested under the 
trusts to be performed we adult, end free- from 
disabilities, and will petition the coort for a 
conveyance to their noniaee, tbe^oart will treat 
the infant ae a mortgagee or trustee within the 
act* • ■ • 

~ lit regard to tnat- aetata** it is* naasaniry 
that tiie trust should be declared by writing, 
or established by decree (eg parte Pcrnon, 
2 P. W.&Q f ) and not depend wholly on the 
learning of se sato ng tmts, ar tntate by impli- 
cation ; and theeafon an iafcat is not a tmetee 
by means ^rf -a umif w u +* sell, aoaeta bean- 
thornwd m enabled to eottvejr under the statnfce. 
But brer jwrtt Craa*far, the enly erkieaee of 
a tawtt of worn* cepyhokl lands purch a sed by 
the oorpoaarien of London in the name of Mr. 
C i » tihii dwir eafnttsr, wae to be eoUacted 
from a i#oeipt for the consideiatiQn awney in a 
separate wrtfttaMnt The receipt imported that 
the iMney bad bam fund by the corporation of 
Londmi, by the bands of Mr. Crowther ; and 
on. this tvideaoe Master Steele, after some 
hesttttton, reported the infant to be a trostee, 
and ^ order wa# obtained, directing the in&nt to 
caflftff*, or rather, the lands being of copyhold 
tenare, to surrender* it ought however to be 
noticed, as highly probable, that the case passed 
before the court without having its particalar 
aHeiitson drawnto it ; and of course it has not 
tha nmh i ni tv which wonkL be allowed to a^ase 
fully argued and decided on the point. 
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It is also to be observed, that if tho legs} 
estate. tn"thfe Jti&M tie entailed^, the, proper 
means" fof 1 " I b£frting an'entail must be observed. 
Bt-'fyirf&ftihil&ri, S Atk'. 359. Prom, the lan- 
gtnt^k' "afeA; of* P; Wins. 549, »t is probable, 
thalhfte'r a decree by the court, 1 establishing a 
trust against an infant under the learning of 
resulting trusts, or trusts by implication, the 
court would treat the infantas a trustee within 
the meaning of this act. In Goodwyn v. Lister, 
3P. Wras. 387, it was held, that the statute 
extends only to cases of express trusts, and not 
to such as are implied or constructive only. 

In that case, the application was for a con- 
veyance from the heir of a man who had entered 
into a contract for sale, and the object was to ob- 
tain a conveyance in performance of the contract; 
bdt the court would not make a decree against 
the infant for an immediate conveyance, Sikes 
v. Lister, 5 Vin. Abr. 541 ; nor can any order 
be made under the act, unless the petitioners 
have the absolute right, ex parte Anderson, 
5 Ves. 240; and the infant will not be bra t ered,j.t 
least upon petition, to convey to another trustee 
to execute the same trusts; but perhaps he 
would be ordered upon a bill, praying the ap- 
pointment of a new trustee, and a conveyahqp ; 
and when all the creditors petition, an order 
may be made for a conveyance to them, or. as 
they shall direct ; ex parte Anderson, 5 Ves. i?4o. 
So art infant, Being' one of tWlexicuW^'wid 
interested as such, may be ordered to convey 
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•fter payment to the oth$r WWtaS&t-tit-sstfh 
Handcock, I? Yes. .384. So, m w^aH r ^^^p 
ordered to copvej, . tho^^ ( Jie he , ( l^n^<^al^y 

interested in the,,*»ets.#/ ^ ^dpjinij^e/e^oJBy 

the erator^ «*,«£*« Jfyfajk £p9$'i$m- 
4&*Z- Anp! anj infant, ^u^.i^^y^A^l^)^,. 

be a trustee for/.a ^^^^^Jje^p^j^ 
something (^e&ftft me^ ^afccgnffl^ancft 

An - d & e aWP9H( l PWn rf 8B^lP?«KeBP^ ** 
™J&&^WSMfaWb> oJ ylnoehnotir 




h ote^a Sw i irtrorfc kw>*mtei tat 

fan* ; some jerg ^nftd^^ras^yow^ qtfceffi, 

Ffr n i ft/eo^en^^.^^nfiM^wt 

the feo^ent,. of. an^ in^t, n^^.bj. fl$>r^y. 
vas ^on^ere^ a^, aflt^alfeoi^ t -,,,, .., n . ,, 7 •• 
The reas<m of tbjs, ,diPtiJ¥?fio£,,T^ ? that, #e 
infant £onld npi^pp^injt.an.^ttpi^F ;. j^'njpre 

without deed. , .',,,, ., •. ■ : . 

AJ^Jease n^cj^by^n w,faut, ^tjh,.^. se- 
dation ojf rgnt, waaponsjdsrefl, ?S,JlrW' ,e 
only,' not aVlyojd, f £or it..;yvas, the interest of 

Y 2 
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tb,e u^&nt'to be able to lease his lands, that he : 

»»■«•''.■ . , ■ ■■■; '■ 

-. But a lease Md« by an infant, without any ■ 
reservation of rent^ except for the purpose of 
twine the, title in ejectment, in other words, as 
a marf/onn, as it is manifestly to his prejudice, 
spiit is considered as actuary, void. ; 

On the same prtricipte, a single, bij^, a bond 




VtrXftiyfiiST 8 ? ' r& an in ^ nt w "ich necessarily 
required a g«q. iraa considered as actually void, 
an^f therefore He could not grant, or transfer a 
rer$^ nor grant : a reversion or remainder,' of 
rnake an attorney, or as a consequence execute 
a^onyeyance . by lease and release, since ■ 
de^ji is ^sen|jal tp the validity of a release. 

■ ThiSodptipp^oa was disregarded in Zouch v. 
JfyrspQS, 3 jB.urr. 1794 ; and in that case a con- 
vey apce/.ijy, , an infant trustee, under the direc- . 
tion of, his cpstjU^guc trust, was considered as- 

^Mi'wte^ ,l,;,'',„ i „,, 

1 uis case has never been acted qn in general. 
practice; and the deacon is so. objectionabfe in 
its principle, and appears so irrecpncileable with ■ 
the former destinations, or the policy pftfte 
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law; and the reasons assigned in support of. the 
decision are' so sophisticated that' its aumorfty r ^ ^ ^ 
is highly questionable, and .'it' Ilasmore man^^-^^^^^ 
once been questioned "; and'lHs reasonable to</**'y- ■***/ 
suppose that it would not oe follQw\fi°as' , a'Bre- a ' *^ 

cedent for decision, except in a" case exactly me 

' !- ' . ./-.J '. ,'-<'iiii.. '■ c il-'Q ,i"' , ^V *i3(tt a 
same in specie and, ,in circumstances. Indeed 

it would be ^ifficui^'to'suppoft^teven So 1ms 

extent, "t^o experienced conveyance? will accept 

-Tn'tSis" feW WWfBfMfi 

• and auch line '.or recovery' De'voitf^pie onfy 1 , and 

• hpi%id;^"&'Sf HM&t aiMffifg ffctlgi, 

of the fine ot recovery .wru Bte gooff so lonff Jis 
the fine or recovery remains wforfce* ^or aOHe 
£ne or/\ecovery is' £be pPinclpaT, md^lln^Tises 

ansefrom the Wisn of trie c^nuseeln 1 the fine, 
or Vecoverbr in the recovery, the law wpich 
supports the principal, also Supports the uses' as 
the 'accessary. See Mansfielets case, l^Trteb. 
l^t^iigh Lcrting's case, 10, Rep. 42, ?, 2 1 ftep. 
$6%;"Unn Hiingafe'scase, 12 Rep. tW.'J l 

Yn many cases liowever/a court of equity 1 win, 
un^e'r " .equitable circumstances, inierj^sS 'its 
jurisdiction, and treat a conveyance, obtained 
from an infant, as subject to L a'trust %£ 'fals 

t -''.'-rf. i'.' •"■£> i : '" ''-■ 1. ' M <■<>-, it -.h,\ '.-1. » ,-l.il 

benefit, and decree a reconveyance. 

■' It is 'also - ' observable 1 ,' that an 'mfim't'mky 
■■:■.■•; ;>'iL.. •;,_> jo^-ru iv - • ■_ oCMfi tins . vWpunu s 
execute an authority nqt eoupTed.'wim any In- 
terest; tHushe'mayi»e'ari ; dn*t>ri^.^' lpf 
T S 
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He may also execute a power coupled vftff 
an interest, it ius infancy be dispensed with: or 
lfftpm the nature pt the power lt.pe evident 
that it was to ^the, contemplation or thf author t pi 

minority, o , .,;., ... . , , : , .._ , ; , 

during nis minority," except the .JWPpntJ -P$ 
expressly, dispensed , with, or there ,be some 
circumstance whiph discloses, an mtentoon mat 
the, power, may , be exercised during, mfr 

And if coverture be expressly dispense with 

against, rather than in favor of, a au$eiratu>n 
with the disability or minority. , 

will, in many, and indeed in most, ca^s, g^p Jth^ 
fee to him, by wrong, by way of disseisin. 

Of course the infont will have only a right of 
entry, ami that rigfor* kitfit 4*& pursued by him 






or 

«cn 




Or>theothe, f/ h^ t ^^^ 

%™?%™w P*«m*mi*i i ft.*.T*#^ 

in part, by ^iRM.^^^^ •Mft-J** 
heir r 
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In sotrie cades, *s in tbe insj^ncfe of leases 
reserving a rent, 

confirmed by acceptance or rent oy trie mtant, 
after tn6 age of majority, or by the heir, or }t 
ifaaV b6 fcohfirriied by any otter act which 
recognises the title of the grantee. 

Arid a cotififtnation ot release by tfre infant 

when adult will be binding on liis heirs, 1 or other 

• ;'Vi v' 1 i'*a.* jo'*-* 4 * t ''tf .ipi, j *ul Mini' 
reprerfehtatives. . 

« is' tnie, . tin ^esttfce ' which w * void does not 

40ttft <)f confirmation. Still, however, an estate 

* Vw*JMti J. -virtue * '•*••> »*iys *•)_./. !'* l i fc >»/«*q 1 ^;« 

gamed by^ disseisin i| unquestionably sufch.a 
title as admit? *T5f b'eihg established ;£nd ren- 
cfered mueieasible, by a confirmation. 

nfantfc - are also protected from injurious 
bargains; since, tfnen adult, or in the event of 
tneir death, white minors, or before agreiemeiit 
tHei* heirs may disaMVrn, ana by aisagfeement 

'tfhl&fc'persoh*! m considered ytf Having 
arty sense *1iateVeT* "?eVf£ is^eW saW tnat 
tffidTgmiKrtutf voidable s d'nly; 'afirtfoV void. 
Itot in TAo%&to v. '&*&;'$ Mb&$pio ? 2 Vent. 
iffei' ^ ' surrender by a lunatic was' considered 
as'iacriially void,' and not merely voidable; and 
tMs^eMs'nVost 1 itconVuleatfte^vritji reason "and 
ptMjJW? jMW$mt tt^b^eqaaliy kp^li- 

y 4 
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cable t tft .fpP&.i.JKUP 6 *' pf grant by de/}d, a# 
di $ wte^ ^nWfc SBHtf»>y • ***** » f *»»**. 

, W r isfei5 u P e te t^.^writofiMMW* -» f?* 

I *WBw ft WSfi^flWMW* Jftfrfefek #HmMM»'. 
» * fttafe 6 b^!^n «P*w ; <m« mi (idW* * <*v«i 

^fc^q^tyflftflate? ;bm'J bnB ^ffc-b «'^. 

o^isaa /p flflMft^ t^steatghfrttwqq stir.. 

th Wf|ffiSSP ,i fififc>B , w liTy,tefei€ii^ppi»n aha 

"TO ??. J^iAo*W(i oAWi ^W»t» «*H»Mth»ti 
threiiinjsf^pp^pf.^fspi^^rn^f $«wd dumbci ■« 

who were ,n9^j^^^i|wn»ri»dt^t» fciijtc 
fines, 1 pru.^Q3 n /Ffrfffife/R cjflcuroitaotrtd^apn 

$ ; R^^irHfc'.rf , Wdb*i a Hd<' &in«fcqpmnfflbi 
malje a-^e.^ Qf, mttm<&M$tby J &&&*** qp« 
deintee . As to %%e»f, ajgd jdtfniwt&r tixxau 
reasons; a feflfliroent|OT^dfnQ^,i»j to Jlei piitfau 
eith^r.i^ pgrgpfl oj ^a^topsey, Wheactaadftita 
Pe^p.^t, jv ; ^. ( f ,^<«PBiwlft8T§»1Jta»9€rtto- 
land, b^deJi^Dgp^i^ #\fam,yo8$Bi&L 
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of some: part of tH# fcrnd^Srlfonte dther article 
inth**ame of iieiifa^i^amm^Jl^ne 
a<* ottivery *ith Wds o^ai^/W^ &<» 
or% : *oihe< tee** &ferrfog J ttf S a u fcha^er v as 
contoiningar*ic^aitoof tft^liiA 'Uit^ #&?& 
the- M very or'tovferftoWls nta*?Wd^eifiW 
of these -' ae»* «& -t^ Sone^ 1 V ^rsofa^ Hhb% 
deaf, dumb, and blind; B* & tt^^^&&fflPI* 
afflitt«<l«ay'fti4keafVtt}ybf'& eWB^f fcarttiPor 
a t^^^<*n^^^e^^ti^^'fe^ f ilrt)toea 

objtt^n^pi Q ^/«d% ) fldftbfhe'' ( }^ cf^ri^ 
'of the powe*biS»&ftieV, 1 a&JP«bn^e , fift}°of 

deelarfiig'bjww&ab pttoefesaMg'TJWm 1 ti^da 1 *, 
the Kitmv *hfc&fyW 4 <d tfc«!'aH; ,; or? ( & tftfcer 

being dwlf, teei^«*lfcame d 6f ^eVstantiflfg 

iff*&eiRW<fci$ doteg toe aWJ 1 oftmfciri£ 'KNfae 
signtcP»WitotA^tm^ffii^attWl>'6r n^gatofyV 
wWthef • te iU*J©P lfcerf W81& ^HeniaVma&ris 
to**awi<he 'eife& tt£ a^ejeal 1 Sttd formal traAsfer 
ofafis^t^W t^^ai^rW^'flfirtfly,' being 
MipdJ arid* *1W"delf &fcB n damW it' is morally 
inq»6tabl6< tb« -fife' «fe<JiiRf ' have -afry fc'iicVitfea 
of chatweer^'tandithe^o^f 3 o¥ Vtommimica&ig 
thmmnopoity ai ^in-rei^Wtheirt lii^IR^We V 

any *«^?Rtat\tfbei<ftiPof feltf fAt^Wifh^giVe 
hi«9diffiabawy ft^bpb^HJy ^^^, Uey must 'tie 

in tidbit; w olhert^^ell^^fihiijfelf.i ' '" 
(And..*rhen.I^ery^f'*i3in ) 19 Vrtadfe bV an 
attofaty cotrttlttfted *e?»i&K>£i£p&e,lU "poW$r, 
as il>eisg*Qf?o*MM4i^ ^e^fta^^rltiiig 
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under » seal* and ^Iftened; ■ falh within the 
ceny*«ki<S(»«af ; hi»- inability W^ke'a' l «feed. 
Awd'g 3»i*Bidt»rfi ddirtl), atl#blhid{ caitodtiiSfte 
•tduaM** 1 teed Mfkfa »fce fna&f Stfe<*pfc on 

abfo«ht**h?^BCt&fel, Or Mtfat'lnr Hw% ; 'ttle 
MW> « sBpfH^;ag*eafeent to 66 of 6'mit tfiat 
wfc&fe if\*i>v.te iotteWbthhm; M to 1 grant 
or trailer that which is to be granted 'or trans- 

fwrwStue rtiit*&r>the Mmismteity &ate£ it 
is atogvttorr ttft^^&^t'to'p&ttii dfeaf, 

p#«s^b4eiita^b^«lft^MmW & f, a&?"iiB< to 

agree to its Sfojyffi fl«a«e¥F ^le^ctaol 
re^feihitael£4& if ft ^*&frttJ>hi?tf; hfc, l as 
bHngode»# tm^d^af^mm^-^fm^ i k?tmy 
othw .^#8^^ d^^^i-'^Tri rtW iA&defoal 
oii^m(>t»t*^o<56e^irtg%ftd'tfeMWiy, atalwUfth 
the' judgineift of t*W Wtfti^'wiH^dil^g^st 
token,' JwtMf he- «*>nipreb#/*44 <&g rittrftbselbr 
whidbi tbew? ^dtktthies *' ate c req&M ; tfcf thV 

airthfcnticit^, or tif«>e^e%c^ai^ r ^eHeS^bn bf £ 
dftdd, inighl' be Hwis^d^<*r. '<^'; o;-j iybru ba. 

•-... ' '. i . i )*•.:»•.:;-; . jj m»Iu:»-:3 Sin ysf*. 

v ;■■; . .yi^J. uii'A'.-.'i I 'o :j OC'TOd '-•ilJ W. 

Uf Lunatics. n 

iLaramt-Ki*, whilenthey ijorrttnue in ^ sftaW 
of HwMoy, .aw in ithenfattje $redi*amen't *Wi# 
idiots ; bat * durkig> their ' iucid i&ferValsP ifam ' 
are r competent .«•-' do ■lanyciiinr: ttkte ^(££9* 

>•> .j. 1 ' i .s icl ~: 1 :< vi.r-.i it-., .h'.' uibni 

ffderiwtfithrough ft4%iw*teis4tl4tfys : 
r«T *ttfe gftttt <3ft»tionJ be&nW {be 
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validity qf the d*4. dapCKftcb: on, *fctrw/im 
evidence;* and if a habit of luvN?gnaboi*ld .be 
established by evident ontbft pwC o£the pemm 
who wishes tp impeach the title, it will be incum- 
ber t on the person claiming under the deed to 
prove that it was executed during- a ,lu*id 
interval. Attorney General y*-J?axntber t > £ Bflo. 
C, .C, 4^1*i -.'(..j •••'.• m -; i j—"" jb;i: "io'v u.iJ ' 

aj an |4i^t,,pr^uaafcc,oMj4«^ rnAfpaimvt 
offered bj.^ii^t,^. in perae*fe|tlM9 cannot 
fc ij^pea^bgd,, Mm&ili* «*«*c*8nBfel*l#*; 

ttfjp.; :! w4jn#fcr,. &fr<*wm< tf 4&. &»*( ill. 

WW 8»rt§P«l«*«g*ilj(Mlfc wa?t*,tiMde 
qJT the* qfttojAt aB& leasftkoM^ttaft*. of idtote* 

and under the provis'wasr.ol r£fl Q*a< IJkjc.ajl, 
th$y are enabled to make surrenders pf leases 
for the purpose of renewing, the same. 

Before these acts can W called into operative 
forge thore 3nurtt.be adoromissioB.of .iHhaoy, 
&q< ,j2 ? V«ft« ijw»'t<$3ft t *nd : a .peoun . farad a 
llji^c.by t th<j(lawftjof:aiitbreigiti«tate is not* 
IWMlP wjthiar^his .tct, ft Viet, joni 4i(fc> and 
under the provisions of 36 Geo. III. r 1M), ntirtifcr 
staA&n&in, ^^sifls.o^a^tfewrtnUtateiMya)© 
traroferjrek f Is , theje riMteaot*, fftbe - acts - ore 
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t 

in substanoe performed by the committee, 
though they are done in the name arid on the 
behalf of the lunatic, &c. 



'uis tq Married Women ; and therein *f 

Husbands and Wives. 

* i 

The maxima which belongtq this division are, 
lrt. Husband and wife are, for many mir- 
pos^s,.:0«ft person*; [Dutf amma.m came una, 
tf kep.4.]' '. . * : : " 

• W J **.-*' -i * .J • J * » I * ' ' 1 # VI ' 

; 2d. The wife is of t^e fame conditiqn^ with Her 
husband \ hence she becomes noble by mpriiage 
with jl peer of the rfeajm. 
. 3d. They cannqL at law, sue one another; 
nor.caif m at tew, ma/re any grant one fa the 
other K f>r thejike^ -; .. _ . ^ ; V' ',, "_.. 
. 4th. t//wm a joint purcha$e>4urw8 the coper* 
tusce % either of them taketh the whole; vig\ they 
are seised or possessed by entireties. 
; 5th. The husband is the woman! s hea& 
. 6th- -4// she hath is her husbanas, V 

, 7th. ■ Her wilt m hi UUimi' k& '4fc'~l 
to he subject unto it. 
"See Wingate'a Maxims,; sbi, Sjfyl 310,31 1, 

3ia,313,.^f ■: ''.-.•'."'' "'"v/* 

> Vn, account of the unity of the persons of 
husbaad ^nd wife* a, huf&bai^ cannot ' gfiant to 
$$ wife, U*«< ^1^ J291. .1 Ipst/jl "l| V nor 
covenant . Vkh her so* as "to create a legal 
obligation; 1 Ip£t. JR£ .*.*, nor coyerrant w itiyher 
to stand seised to uses, ibid., Wing. *$&&£.[ 210 ; 
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a$d being lord of a manor he cannot make a 
<topyhold grant to her^ Firebrqss v* Penqnt r 
2 Wils. 254. But a copyholder may surrender 
to the use of his wife, 1 Watk. Copyh. 65. 
Bunting's ease* 4 Rep^ i9 hi . Wing, t Max. 
210. ^ ; ;■ :-..>' 

Nor can the wife on account of her coverture 
grant to her husband, 1 Ipst. 187. " 

But a husband may deyise to his wife, llnst. 
Jli a. tit?:% 1&8. Whig. Max.* &14. Biit ex- 
cept under a power or authority, &c. she cannot 
devise to lier husband, ib. v - '* ^ * ' l 
'Ana a husband may by a conveyance to 
uses ? or upon trusts, qreate a use or a 'trust in 
favor of his wife, 1 Tnstf.' ll3fa. v * v * 

And equity Will decree performance of a con- 
tract by her husband with her for hejf benefit, 

And a wife may, by a fine or recovery, afta a 
declaration^ of the iises thereof, declare a use 
far her WsbahdV benefit. * ' / 

And a husband or wife may act z$ attorney, 
in doing Sua act for the other in exercise of 1 the 
authority ; or one may execute 3 power, Jbeing a 
mere authority, in fevoir of the'otherl 

Wives may alien their estates otYre^hold^ or 
of inheritance, or'pititigufili their titled of dbwer, 
a^ aft ; 9&er rights and 1 i^te^sts; J6ihtly with 
tfteuf husbands, by ' ferie * t>r i&cotf efy , r or . as to 
latids of copyhold tenure by surrender. 
\ l ^eir ! ? mtere^ in; £$k£tfeb teal , { e^&p^iich 
interest as rae wife hatll ^y the ' pro vision or 
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consQirt of the husband, by way of settlement 
(Sir Edmrd Turket*&aiae 9 1 Verh. 7 ;) fcndaho 
herpefamat' ; chattels ' (except personal chattels 
settled for her aepkmte use) may be aliened* by 
her husband alcmi, either wholly or partially, 
1 Inm 851, or forfeited by bis outlawry J tir 
attainder. The forfeiture of the Husband will 
attach on a terta whith he and his wife have 
jointly* Hitfe* and Petri, Pfotficfc <W. 257. 

On *hi» : ***>>«, &e= Mhr\A%iihihto Winn& 
and JfettM, and €to»5^ J r Digest, L "-fitW ^Bafoh 
and.Ebttiev and Mh Btttf&r's notes 6n Col^'fa 
£*<«»&, iffi#£rV Editors; *atP ^ a t«&fttf 

serring. of attehttefcV and r a^ h J U¥§e pJjfofl 1 
tion/iofothe -concerns' of marflirid 'tesf&SI 
propei*^ 'dipfend on tlte'ti^aactiins'AfnuSbJCfti 
and wives, this subject ' should ; be'tHoMiit^k 
investigated. And the differences wbitn J a' 
taken*' between the freehold, Wf cfetit& J fSaf 
property of the wife, and betfreeff he^'pirsan^ 
chattels^ and her ckosts in action, ■sh'bnuf W 
most diligently studied. ' - ' : ' Ifi - b * 1aB 

The following i* a "short 'and'geneW&i^ 
mary of this comprehensive -title 'o? : tiie la&? " 
. As to freehold lands, held? either krfeff'irai-' 
ple> in fee toil, or for life, tke-RuWahtf khd HW 
are. wised:. in' -right' of 'Ae'Vffei 'Ihtipblatfk V. v 
Hawkins, Doug. Rep. 329. *' • " H L ' l/v ;' v f* 

His alienation* would be godd W against lta-' 
self; and, from the authorities,. -whan, obsdy 
examined, it seems that he has the power to 
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transfer the. whole, estate pf .his.iwjfc, .aqfejjecb 
only,, aiytys day^t* fa *gbt ^eWq^flfeHia 
wife*ojr Jiei Ijejrs ; f<v eyer^whwhfl diip<*tfaiwM 
the^ estate of .bin, wife*, the. injury wayi be^**-* 
dressed,, and. the. estate .revested . by; tj*a*ftfry 
of the, j$ei, oj oihex.heits, ..In, the mesa feme 
however,, the estate of the wife. wjjh be kl the 
alienee o/, the, husband 4 #w the ,»tati#eT<9fi&§ 
Hen! yjSl. Cf.^.ljS,.^ ne^s^ia$*e\ex*wifc 
of 1^, poorer, of f ftliwx^pn^bf tM buabaad. , It 
merel^h|^^d r t%<^^d^^Q|..9P actitifa to 
an jsSflp) ^eoc*,,^ .^feifna^'b^^aorodlby 
the^husj^an^ f^.and^p^Uncltpnj, a Ia*t v 8a£aj 

him alque, ^ot cvie^ting : ^ di^ntwuenffe, < will 
dele/inj^ijgip fcja, &$$, fWKjfWUlesfc.hefbe *nti- 
tlejj.t^ >i. r |benajtf J&- ^GppMfte8y..o* .Bngiandv 
ey^n 0n l( tJt\e,rdoa$h >af fr$. \ijifr;. J , ■.-. .• ; . u 

fcut .tljfife, an^xtl^fcau^i»*w» whi 
the ajiejfttion o/ n &e^fcflftbwd .eloae t 
ahle^and, lutf; jo^d^^hakthe wife or her; heirs 
moat enter, to defeat., the estate, wihfcltehe.had 
granted; and it is clearly . law*. that 1 ai leas* by. 
the hu9b^,al(^^, : byapd^tuEQor.cte«dKpoll.of 
the: lanp!s, wjaek hei tyolfc i^flgtf of his (wife, . is 
voidable only,.. and np$ Ypidj-.afld; frill , tfcerefoxte- 
cont^ue.aj'^r, the, death o(; tfee Vsftwd^uatii 
entry .#r. .avpj^ance, ,£y . , the , wife, or- . her<4wHrs.t 
Boom a Abr. Leases.* r .-•■:' ,, 11 , ,,.,:.! ...*•.-. 

Aqdfwheiv it is ren*eoifcei*d» that.piirote the 

* 8e* Lbe vi'But&h*r>~Th^l &/zn$^e notes- f&eyseem 
autHoritks for a conimryUictrme. ^ 
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statute of 32 Hen. VIII. c. «8, § 6, the hnsband 
might have discontinued the inheritance <*f the 
wife by his alienation, so as to have pttt Iter or 
his heirs to her remedy by actional inst ? 396 a, 
the mare reasonable opinion seems to be, that 
an estate conveyed by the husband atone wfti 
continue till defeated by the entry of tibe wife, 
or of her heirs ; and there are some strong expres- 
sions in the books which favor tfis optftion. 
. To bind the wife there itaust, as to%nds of 
freehold tenure, be a fine or : rec6v**y4>y ,| h« ; 
except as to some leases; and tbeae fc iaes r rift i tt, be 
made pursuant to the statute ttf&XWVn. *FlII. 
c. 28, and have the vfctiotts requisites p i feiWBtb ed 
by thfit statute. — v *»!**•■ 

By the custom of some cities a m ^ l>d A ftf|h 3 f 
as London, Norwich, &c. &c. ikfe -wHfe^P&fcte 
may be conveyed without fine or retm^ffoy 
a bargain and sale, acknoiiiedj^ 
according to the custom of tbe city t^ barbugii. 

There is an equal Inabflity in the btuftttiS, tfr 
in the husband and. wife, to Meat fb& ¥Wf$ 
interest in a freehold lease by surrcmfcr 1 , with- 
out some assurance by record; vitll 1&6 ex- 
ception, that the husband and 'wife Tite,\by tfce 
statute of 29 Geo. III. c. 31, enabled to sur- 
render the leases of the wife lb* the pferp&se of 
renewal. * *-«.•■<* 

However, it is to be observe*!; (hat* if a* mar- 
ried woman levy a ftnei as zjbne stfiif'f&h fee 
will be good against the wife mod her fctefrs, 
unless it should be avoided by the husband 
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during the coverture ; aad it is* agreed that he 
may^wid the. fine for the benefit of the Wife as 
well as. of himself. 

And if a, lease, or. other estate, granted by 
tjbuo* htpfoaod,. or by the. husband and wife, be 
voidable only, it may be confirmed by the 
ndfe. a$tr.the death of the husband, or after 
the death of the wife by her heirs ; or it may 
be confirmed -by the ?rife during the coverture,' 
by a/jfpe.Jo h? Upied, ^f»corj?ry to be suffered, 
by, hei; ap^thfijCyhiyhyujl. m A void lease cannot 

2 Jfo ^pwengAne^al observations there is one; 

< 5 *#»&*i *fe *«» <*»5^ ^performance, of q 
condition; and for the same reason it was argued, 
that, she Jrijgfc vpwcy.an t^^of freehold wjiich 
$h$ f^V$Jrt#Let. JEfct. oj th$ lm does not iak§ 

W*P^^4&^ sanctioned 

l#:W$n^ tgjhe estate of 

JTf$d4i which. a K m*rried mmanjias as trustee, 
WJl fqf&fi l qmtxyqpM can be made by her with- 

; fthe djstiocjtiofi betwoep conditions, and trusts 
i^obsiou* v* h* &$& ja, .of a Jegal^ the other is 

mP&y rifiQ*fc^ S<^zap£e./ Th§ law takes 
no ijotiqe gf trusts* Bi|t n^cspveyipg accord- 
ki&to^cpodj^^ j» preserving the 

estate according to the proper state of the title. 
%f tf *;%?* flpW4 ? \er^f^pveyed to her in 

^ \^£^ in ^ 4 p^ £ uW ; manner,; she 
cqjuJd flot^it ia ^ «ij^«tep%^/^ake ah effectual 

z 
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conveyance of the farm B without a fine,. &c. 

Also if husband and wife levy a fine, or suffer a 

common recovery, a declaration of the uses by 

die husband alone will bind the wife and her 

heirs, unless the wife disagree to these uses. 

BtcJarith'a case, 3 Rep. 24. 

And if the husband and wife do not agree in 
declaring all the uses, then the uses will be 

good so far as the husband and wife agree, an4 

void so far as they disagree, in declaring the 

uses. Ibid. 

This subject, with its distinctions, }* fully 
discussed in the 1st vol. *f .this Hrqetkt of 
Conveyancing. :»-. . 

And if they sell the land for mopey, *nd 
then levy a fine to the vendee, without declaring 
any uses of the fine, the fine wiU bind the tvife* 
&nd confirm the title of the purchaser? although 
the sale wad not at first blading qn the wife. 
2 Rep. 24, - 

In Swanton v. Raven, 3 Atk. 1Q5, the husband 
and wife levied a fine, and the , hqsband alone 
declared the uses in favor of a, purchaser; a 
court of equity would not afford relief to . the 
wife after an acquiescence for fifteen years from 
her husband's «death. 

Also a married woman may execute an * au* 
thority or power simply collateral* without the 
concurrence of her husband ; and she mqy even 
exercise such power or authority in his/awr; 
I Inst. 1 12 a. b. Equity would however view a 
sale to a husband by a wife under an authority, 
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being a trust, with great suspicion,, $nd perhaps 
treat it as a nullity. 

Site may also exercise a power coupled with 
an interest, if the disability of coverture be in 
express terms dispensed with* or if from < the 
nature of the power it can be xoltected that tkfe 
powdr is exercisable Coring coverture; and 
if a power be given to a worn art to be zeroised 
<&t any time, and -frow time to titoe, notwith- 
standing her coverture^ these words,- M notwfth*- 
atanding her coverture," are a dispensation #«h 
thfe disability of coverture; 'and tWpbvtWikizy 
be eiercised as well after atf dtfriiigah* feoritttm* 
ance of the coverture. Doe v, ffieiter y ¥ >T»h3t 

Rep.47«. ' "'■ * i ^ «- ' 

In cases of copyh6ld lands, the Surrepd&varid 
of freehold lands the Hrdnvtfyande, should* be 
to *udh uses as rihfei, whether covert or -sole, and 
notwithstanding her coverture, shall appoint* . 

But if a power be given, which, in sound 
construction, is to be exercised during cover- 
ture, As by & woman, being sote, (Lord Antrim v. 
IXuke &f Buckingham, Sugden 184,) the cover- 
ture will be a limited period, within which the 
power ntay ta exercised, and the existence of 
the coverture will be essential to the valid exer- 
cise of the power, 

- The'dpifcion which prevails at present is, that 
fi poweF coupled with a*i interest, and vested 
in B married woman, triay be executed by her 
during 66 vertdfe. Lo rdHardwioke, 3 Atk • 7 11# 
refers to the case of Beaumont v. Rich, 3 Bro; 

z 2 
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Pari. .Cues 308, .'as having decided this point 
He. also refers to the case of Lady Travel; and 
Mr. Sygfcn, in his valuable Etsay on? Powers, 
p. 134, has, quoted a long list of cases in. support 
of a JiJke doctrine. The case of Lady Tr<wel has 
not .been, found ; J w>d the case . of. Jfaaumoftt v. 
Rich, instead io£ frsying. decided .the point, left 
it, as Ja; a* an c$inioA yeai\ be formed ham she 
fiepojcts^in doubt ; and all stbe, other jcases 
are instances of powers to lease; and. such 
powe^a/a, frocu , their nature*. t$ |>e exercised 
dur«ig-(CjWf^tui;e^ sinqe,, &'» ^anifes% <9C *J»e 
ben^f ,of n t^ .inai^^^fljr^nan^, an,^ of ,{he 
persqn^jn reja^ej^r^ersion^.ttet tbepso- 
peny tftou>J;M dulyj w4 J?fl°perjy tenanted. 
It . j&-,fpjijifflf$ftta* tjo,oons^o>r 7 vt:.t9 ibe^ear, 
that a power given to a won^n . Jt»y, . w»$ of 
inte^t^^ivf^hou^^.d^nsajjp^.^ or 

by.wfunw^ncfis ?; witji^ dJS^jHlft «?<¥»*** 
ture, *xerci$eatye t wijtft effect^wjule s% j§ ui%r 

as far. as, .they respect inte/es^of^reefrQifloJf^ 
wife, she cannot be bound wiflfyo^a,{jnje,le l vj^sl, 
or recovery. suffereoV b# ^f j^^cfo ji& ,eflui- 
valent, hj t$«. decre^ft^court ffke^uitjfo ,-,,,/. 
A? tp wpy^ioM lands, JiQweYe^,the, ( wijfe ( nfaj, 
as to any estajbe,;©/ any, ^^ure^te^^.^ough 

contingent, or t ,ri^ qr t?ifo ,te.,toiffifW : a 

CU^to^ry^iSHrrp^.Qfl ,w^ .sjje,,-^,, toffee 
sole^.ftnM ^fl^y.^^ninpf} ..flQOOjrifflg^ffee 
custom of the.ajnanor.. . t ,. >i . . .».. 
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' A surrender, however, Will foo£ b"pewfte fey 
way of : -estoppel; (Goodtitk v. Mbf¥*; 'S'Term. 
Rep. 365 ; 1 Anstr. 1I : ,) so asto bind any -interest, 
which, if of freehold tenareVcetrid rtot'be«boeind 
hytikase rastfn expectancy of'an^lr;' a 1 'con- 
tingent remainder *o ; a? person > rio* •ascertft&ietl ; 
as the saf vfror o^ttsbafid anii wife, to ttelt&s-' of 
persons Who 'ate ^atofeweV & ;, g}ven fleaSrip&ori; 
as children of ^,-%hb : shal! sttrt*ve' i .Bs Who is 
still alive. • , ' : -' : ' i °* u?woq "<• t-.b^iuM-M ~ ■■ 

• She 'ma^ 'iAf^W : W&&tm o &i# , *it£V<>tltk<, 
tfeoiigh fbivtte; ,J 6e *c%n^ <b£ a^uslSMSr ? r f8cU. 
very r aftd'sudv rastomaVf #c6very\ c or^Clier 
ccteioniary mode 1 df TiarVmg <e&«nV shdtitf'be 
observed whett *Me wife his" WeWrte'tafl, ©r l an 
interest by '' way bright or 1 tiflM itH'e^Ste tail 
in copyhold lands: - ' ,u ' 7: £ * w : J - ' ■ ' 

Atid kccotm^ t6 the^inroir 1 of ldrd'Iftrrd- 
twtfte; Jri JPfc&n V.'iMtofetonjr : (9'»>fea. 483,) a 
fitte' levied '"or 1 recovery suflfcred itt the King's 
court at Westminster, would be an effectual 
4neMti6n bf thi trust of a wife- 4n customary 
tettds, 'neJltt' liy^heVand her:i«isb^Hd" fol" an 
e«eatd ih' fee"-si l rnple; ; :- '• •■'-••• 

Biit the' entail of the trust of copyhold lands 
cannot, except in particular cases, be barred, 
without pursuing the fcifstdtriary mode* of barr- 
ing' entail!* in tHe land's themselves. ' 

When a l nu$banoVand wife, in 1 right of the 
wlfe, J have "a^coirfirtgent interest' in fee iri' 6opy- 
holdiand»,'it'should seem «tftat 'their cfc&omary 
surrender will operate as art effectual release.; 

z 3 
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but when they have a contingent remairtdef ftt 
tail, it aeems extremely difficult to discover 
any legal mode by which the title to the entail 
may be extinguished. The only mode which » 
feasible, and can be relied on, is by a decree 
in equity obtained on a bill for the purpose- 
Before such assurances shall be acted upon 
decisively, the law on this subject should be 
closely ihvestigafted. 

When a woman has a trust of freehold latids 
by way of separate estate, she bas* so fer asifehe 
is by the xiatiirfe of the trust treated as a jfetrfe 
sole, the complete' 'dorfl?^l6b , 6Vfer that festite, 
% and may transfer the same ; ^(rbefcdnireyaaice 
of the freehold ijo the tetiaht*to ttte^ri^oF entry 
for suffering; a /^bitiiifioh 1 'recovery;' w>ill; ttktkri* 
paribus? ; sttf>p6rt ! thk^covei^ "' Btorttiihj V. 
Griffin^S VSs: jun. W&. — " ' "- 

This was'* '<teciaioh of'Thrd Ahtorikgi 'VnA 
it is founded itt principle r knd tKoiigh iff w«i 
contrary 1 ttothe opinion of the bar, dhd of some 
gentlemen of eminence in the l c0nvefom\iig 
branch of tfre professicW veJry little doiibt'can 
be entertained 4 of tbi^ (fcmion being fallowed 
as a j>recedent* " : ' ■' l J * '-' 
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As. to Lease* for Years, or other Chattel 

. Interest*.. „ , 

The husband and wife are t>os4essed ia - rigfct 
of the wife, 'and, except as to estates w inter- 
ests settled by the husband, or by the husband 
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and wife on their jp&rriage, by way of provision 
for ]ber, and whether such interests be legfd, : or 
as it should seem Qquifcblfo the husband alone 
may bind the intqrt*t q£ hia wife by i«we> 
Wignment, or mrreudtri by refine* to arbi- 
tration, and an award thereon, by forfeiture} 
by bankruptcy ; or by judgment and execution 
against Jiim« .. But .he cannot dispose of her 
chattels real - by will or testamentary disposi- 
tion ; nor bind - his .wife's interest by a mere 
cbarge,.as an awuJBty, &c I Inst* 35 lb. or by 
a j«dgipjent.vithuut execution ; but his contract 
to sell will be an equitable alienation, Stead y. $**■ 6 &"- -9' 
GY<*gA, 9 Mad- 42. And if the wife should 

survive the .busbaot^thetenn, ao far, .as it shall 

not have been aliened or forfeited by the husband, 
will remain with the wife, llnst. 351 a; but if the 
HL £. nus ^ UM ^ should survive* it will, whether legal 
K>. /jr-ly or equitable, remain w$.JwPtJW* »**«*«> »nd 
" "" consequently . without ; tetters of adroinwtrotion^^'f^^S* 
to be *btaia*d tf be* effects* . Mtyn l& ; I Roll.^g^^g: 
Abr*3<«M, 4Q r ^W-<?* . WV*^. . 'ftftt/'Z) 
It. ia.ataarabk, bpw^Tjo, thai if, the wife a ^ f fj^X^£, 
have a possibility of a.term,.(JfH^ .Max, 21$, v-j^**?^?^ 
pi. 13; 10 Hep. ,51 a; 1 Inst.. 4^ J!>.._3$1 *'J&~?0£g 
9 Mod- lCMv) which cannot by any means vesi*^'~^j£t7* 
in the husband during cpvertute, the husband's "* *~ 

release, or other dispOsilrofl; will hdf affect ber; 
but he and his wife together may bind this 
pessihjIity.UYva -foe, sjp fifn&mtunt. ■: Et©f cab 
fo al e**e', align a, . term .settled fox tfcft, ftpflrafe 
m Qfihfr .wife, or a , tiirj^: wbiob: h settled on 
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their m^rciage as a provision for her, as di*» 
tingityshqd from a settlement by e former 
husband. ,Sir Edward Turner'* case, 1-Yeirm 7 ; 
Withahfs case, 1 Inst. 350 b. 

.Oil the contrary, she may afct on a * terin 
settled; for fy^x separate use, asaf-ahe were <a 
fern* jo/e, f^s far as she i& ip%de a fme sde by 
the, trusts, declared m, her favor; auad she jointly 
with her husband may by a fine . Bliea a term 
settl&l far be* benefit . on her < tnatf ria|*e; •/ u • ■ 

Lord Alvmtky doubted* whither ithe husband 
could dwpeee of the \t*ust 'ofva Jtprmti which he 
had tin right of hfe wife; vbut tfovaaflhotttles, 
as far as there is any decision. tm> the^gtftttt; 
arein^ycft^theihnsband^^wkh tfotl6xc4pt)*hs 
alre^yj noticed* :/.-.-■ .';--.•-.,■.; !* ;;*.. 

Chattel interests by extent, by elegit, aid 
sin^W mtereete,fylaade^thehkecbnsidfer4to4n 
as tecm^of .years*. and areeqnatty at the disposal 
of the bti&bendas teraosii&s yefatfe 1 Instu 35lv 

When > hi wojnan atuktar taaaartiage fate the right 
only tea termv the rtgbt mill) not survive to *W* 
husbuad, bikt hehn$> tocher ~ rtprestart*ti*es, 
1 Inst* 351 «a. ' > -■ »•. ^- > -. . . iju;:">h- 

So a lease* bjn the i husband afond* whence 
has a tehn in right; of. hie taife*. Will, bindi the 
wife, yottj^t. liad^rri, H*bi}fl<;i tlast. 46 b, 
Wmgato's Max- 213,pl.iau- 

Tie* reat, if» any be redecved by him, uttl 
belong to him and his eooecutcrs or afaiiftistia* 
tors, 1 Inst. 46 b. ; and if he die in the life-* t La* 
•the wife, without any further disposition of the 
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term, the rent will bekmg to his representatives, 

and the reversion expectant on th$ uifcfefMfease 

wiU betong tolhe sim^ ^ 2^*cr3Ufc 

Maxims, 213, pi. 12. - - ■• - %m n <?VL,^7rf- 

Had the hustend and^ifo jbinedin the'lda^e, 
their the rdnt wtfuld* fcttv£ beWi' iridffleflt trtthe 
revertfkm, *as i^ell^fterthe'dertth'ris durittg the 
life of the husband, ^i^dwbuld'h&v^ belonged 
to' the wife, ibid. • pi. 16. ^ v.. ;m«. hi •.:«" 

Suppose ^ita&banril < to toortrgagei the term 
of th#wife,)/theselic&^ s • io ' 

-, Isth F/thmequity tof toatfamfitioa - becre&ettfed 
tcMfo Aae^aatf tinri ;art/^ «Ue teqkifyi would 

bdlw^r tOrthem.no •. Hi *m[.» V'ib *-• vrrli >>;' m;i* 

2d« if /|hs^ jd»Bed>aiHl-Jhe9ikn<b«rtg3igcl,nthe 
equity of redemption would thekrrakoibetwig 
to them* ,% ; ' ; " r ".-i*y ek yd '?.?f.'«Tr 1 ni l-^n^t'i 

Bat tHttherhusbandtJ&fofaei^^ 
aod r^rreUhe equrity of »redempti^ 
then the wife wiHfbe tsbladed r^torgtfegri*^ •- 

Alao, i if 4h£ >hu*huad atone assign the*tt/ih, 
subjeot to « auootiditibifc, land* eritejrjifatf tfo»\c<m». 
ditioa barokeo^rira^ the coverture, && hhsbahd 
will be again possessed in right of kis^^iferds 
befbwrandnfcbe hprifo^bctr^ thesurowor. may 
beeiHskted,ill^RfliL«Abiddg5 S^iL 45*4-502 -. 

But if<*ke£ hifibdndlctatofbte thecmiditNto 
is broken, his executbt-s, puL x 'SnadJ 
breach . of 1 th* . >eowfrtioi*4 \ andb will ? iwdd 
changed of the r title .-of the ouofeu :< Wingabft 

Mmim* 2 13,1 pi. IB. .a i) ;i. co£ huT i .-" 
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In this case the law is different as to freehold 
estates, in reference- to the learning- of 4iscoa- 
tipuance, 1 Inst. 336 b ; Litt. sect. 632. 

And if the husband alone, or the husband 
and wife, mortgage the whole term, and the 
husband take back the term to himself alow, 
by reassignment, the state of the titl* will be 
altered pt law, and the wife cannot, either at 
law or in equity, assert a title to the term* even 
thottgb she should be the sarvifvor. 

When^he husband regains the term by force 
of a condition, his old title revives, Yotmg v. 
Radford, Hob. S ; while a re-aaaigtmtent gives 
him the term at tew under a new -title ; * ami the 
wife 'cannot assert any equity to ;c<a|tirtl*he 
legal title. ...» > , 7 * . K . M 

These distinctions, thottgh tlvawfr tfu^ety 
mature consideration, aretcKb* Wom*e4^ith 
gnat' caution. 1 ' ■■ < *- »•■ V'w.-., 

Another exception is to hb tieticeti ; >tbe *erm 
of a wife will ^no» **t La & hMbedtf, Hb^it^ an 
akm> so as to forfeit to thextetow* Tke&ab&r*. 
JDt^fy, 9 Mtod. i«fc yes *b$ -«in»tf witt^U is 
apprebendfed* be Mtithd to the ' pernancy ointhe 
profits during the cowrtufl*/ Husk $51 a* * 

In short; the *kt qf ktw id^snot veat-*ajr 
real property » *n >fchen* and therefore sanahen 
cannot be teatat • in dower, o* by the curtesy, 
or becbrile possessed of a^term in right of T the 
wife. 1 Venth 417. Ad** l^is fiemm foot 
injuriam, is tie maxltfi- ' -0^ I 
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♦ ■ * « , 

At tppermnai Chattel* and XJhoset m Action. 

< Personal chattels in the possession of the 
wife become the. absolute property of the hus- 
band on the marriage,, or as soon .afterwards. 
as the property in theua is acquired, and that 
property is accompanied by possession. 1 Inst» 
351 a* 

Corn sown by the husband 93 the lands of 
the wife,, whether freehold, copyhold, or chat- 
ties .reek which he.hpa in her righjt, will, fyefcng 
to the auTYHW>g, Wt^ndi or if he- idie in, her 
tife-to*e> tohia pprROP^l.repre^eQtaiti.ve^, . 

This, f reposition, seenp $o flow .&<»& $e Jaw 
respecting emblements. . . r .. . 

But if tbejbtfsband wd mfysftjwht&KirUSx 
or tei)wn». by mtk*ti$t x of ; .tb# lflfl^?,, tb,en |he 
corn growing on the land at bjft, fjfl%th wil^ 
belong to, the- a^rFWfor of the,bu*haji4 fln^.wife. 
White's Maxim 34A, pi, U . .Tfte.jule in jb> 
instance is» otedii a«fo . 

Chores w action* <asi kgagnft pftfleip 4w* QhJL£* &&% 
boncH judgment, and the J&e^rauait tie qye&ZZZZ ^J£. 
for in the^'ofurf names, tf the. husband gpd *wfe, ^L^ yxZilZ/ 

unless the bowd.M.^ivw^ tb.$ .wife' d 4 ri ^?2£3SfczSfe 

cotert«re,. o.r to tbft.hurtand. ao4 wife, jf&ntjy'. 

In the, esoeptfed casea, the., rmsb^nd. mj*y. <^i*- 

af&rm th$«ontrtK>i*s.,far a# tt ( 14 w fovw ,o/jt))e 

wjfo, mukI brings tfep - action in , h> , gi wn nayae. 

Beavor v. Lane, 2 Mod. #17; 4 Term Rap, &7; 

and cases there cited. 
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f The' case in Levinz, part 3, 403, Howell v* 
Jk l JS«~ e *&. jtfaift^ which assumes that the husband 1 alone 

may bring an action on the bond given to his 
wife alone, seems to be a solitary case ; and 
it id difficult to 1 understand the principle on. 
which it was decided;" for how can a hiis- 
bancf, consistently with any principle of law, 
disaffirm the tort tract, and at the same time 
maintain an action upon it. He could 1 not 
trfeat''£ gVant to his wife as a gfent to him- 
self ; and there is the same ' reason against 
his Wdtfffe a ir borid f td UK wife aia tohtfto 
hiin« 'To Justify fcfe decision; the pfiridlpfe 
mfost b'tf 'cbrtftH &the exteiit that the fciitfbktid 
cafc'b^ &U> dfeiWi ^itfcrto 1 Vue'ih hii own 
name 'under * bond td* hii ^iffi, ! and frittSt 
agre6 W' the bond,' ; as the mean$ bt suppbfttog 
the M& ih hiriisdftd th6 tfehcifit of ffie boiid: 
Then this case will 'stand oV the ground 
df dbecpfande, or' agreement, tftrile! the case bf 
a bond to tte hus/barfd and 5 wife during ^f over- 
ture is sustainable, on ttie groiiiid, r that IJife 
husband may disagree to the boriff as lar as It 
is in ^vor* of the \irife, ' afrd afcefept it &s ftr ; m 
it Is a bbrid to himself, "arid mdy* ttfefcfefetifibn 
the instrument as a 7 bond to ' himsdf tfttirie,' 
jihkersteiti v. Vlarte, 4'Term Rep.tffo ° n : ' 
; - Eveh' ctioses an action, &fc; may be' releasee? 
by the husband alone, and ^payment to him 
will be a good discharge. Nor is { it ihcuihb€nt 
oh the husband, when he haka leigal ieriiefly for 
the debt, to make any settlement or provision 
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on the wife; but unless the -money shall be 
released by the husband, or paid johigi, qr 
unless the right shall be changed, (as in the 
ca$e of an award, ordering the. pioney to be 
paid to the husband,, or judgment recovered by 
him alone,) the interest of the husband, as hus- 
band, - will determine on ,his death; or if hj* 
wife;die in hisilifertime, then, on. her death ; and 
if the wife survive * the l^hajxd, thet. closes in 
action will belong to her, and, wi|l be sueoble 
for by,hex^Qjie^ :: . .^ ,; r . ^ r , . , 

If the husband, survive the >mi%, then th§se 
cfa*e*ia action ,wi,Jl belong to her personal re- 
preaeotatiYe, anj4 the, ^u^btnd i?ifiy tfil^e them 
as.such; but thei^ih^wustb^ applied irAadue 
course .af^adraiiystfatiqn, a^d, jcoJis^uently jLa 
discharjgje of Ah%. $jk%\ .if>ny ft ^wjiig, , by the 
wife, 4inider>cj0|#ifl<ty Jflade,tyr ,her jwjplersqle/ 
... This is.uqiv^aUy r ,t^e >rade ^. to^the legal 
rigbtf bu&the^uiijahle. right maycjbe, vjorfed ^y 
cantwctrwd% r; tb^ f r^s^i, if jhe hvshajid 
iqakea settlement on/hi^^ifev- w con?jde^at|ptt 
of bee portion, awl the -husbamd, or wife r{ die 
before the portion ; is, redded intp possession, 
this agreeittfAt will igive ta, the husband's repre- 
sentative*, a. right inuequjty. to, reqeiye the. wife's 
portion ; zAfkurp ■* . GqIc? Cases T. ^ajb. . 168. < So 
aUo r if the j wife, have a separate estate, in these 
chases in acfciaiMtye will be. considered; ,93 a/ozp 
jofc,. as. far , as ; sW is made a /erne *q/$. qjj f he 
tenner. ,flatupce of . ther trusjt.jn, h^r . fiiyoj- ; iand 
though . $e bJ4sbajid^inaR refcafte a. cb*se ia 
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action of his wife, or the money due to her may 
be safely paid to him, neither he* nor frny person 
claiming under him by actual assignment, nor 
by operation of law, a* assignees under a com- 
mission of bankrupt, can compel the payment 
of the wife's portion from trustees, except in the 
case in which the husband is a purchaser of his 
wife's portion, without making a settlement on 
his wife by way of portion for her. 

This head of equitable jurisdiction is now 
branched into a great variety of distinctions, 
and the learning on the. subject .will be found in 
Bridg. Thes. title Baron and Feme ; . Mr. Car's 
notes to JP. JVmt. and Fonbknqut^ Treatise of 
Equity. On the same subject there are several 
important cases in the. Reports of Mr. Ytmjf* . 

The preceding observations have been applied 
to chattels, &c. belonging to the wife in her 
own right ; but she may have chattels,. Sec. in 
her character of. executrix or administratrix. 
These chattel/, while they remain in specie* and 
also choses in action of the deceased, will be- 
long to the wife if she survive ; and if she die 
in the life-time of her husband, to the personal 
representatives of the person to whom she is ex* 
eontrix or administratrix ; bat during the cover* 
tare the husband alone may assign otauneentter 
the term which the wife hath as exeotitri*, Slc. 
pr may release or receive money due* an chases 
in action of the person whom she represent*. 

As to attainted persons, aliens and +thcr$i 
who are under similar disabilities, and as ft) 
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bankrupt*, &c. the more c&nvenieat arrange- 
ment will be to consider their condition, and 
cQnnection with titles, in a subsequent part of 
the work. To discuss the subjects fully or use* 
ftdly in this place, would interrupt that investi- 
gation of title -which is the immediate object of 
tins part of die work. 

It is necessary only to observe in this place, 
that a defect may exist in the title, because it 
is derived under a perse© attainted, an aKeA, a 
bankrupt, &ci 

The nature and extent of that defect will be 
a snbjeet for future discussion. 

Th<ese disabilities may be considered as per* 
wnmly or in respect of the person, dr of crime* 
or of forfeiture* 

Of TenqtU&for Life, . 

Other disabilities, or; more correctly, the 
want of ability, way arise from {he nature and 
extent of the estate of tb< party. 

The rule* tare nan* potest pirns juris m alium > 
trtmfwn $mm ipst habet. Qui nan habetMh 
mndat. 

Therefore; if 4 tea tqnant for life he can- 
not, at leapt rightifally, convey any greater 
inteseet thaoi for hie life: 

Acts done under powers or authorities are 
governed 'by *thw rales. » ' < • 

He may afeo detei t the estates in remainder 
orvf^verftion by abortions alienation, and incup 
a forfeiture ctf his estate. 
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This may be done by a feoffment, fine or 
recovery, of tenant for life in possession, that is; 
having the immediate freehold. 

But such feoffment, &c. is considered as a 
tyrtious alienation, and not as a conveyance. 
Litt. sect. 61 1 ; 1 Inst. 330 b. 

On alienations by tenants for life, various and 
important distinctions necessary to be under- 
stood in the investigation of titles, will be found 
in books of approved authority. | 

1st. A grant by tenant for life passes no 
more than his own estate for life, although the 
deed import by its language, to give a larger 
estate, as in fee, Litt. sect, 609» 610 ; and if he 
grant to a man and the heirs, . or heirs male of 
his body, the grantee will have a mere testate of 
freehold, transmissible to the heirs of that de- 
scription, as special occupants, ami the grantor 
will retain. a reversion. 

2dly. A feoffment by tenant for life passes 
the fee-simple, namely, it passes more than was 
vested in the tenant for life ; and the feoffment 
will have this effect, although it prooeed.frora a 
tenant for life, with a remainder to him in tail, 
as often as there is a mesne estate : Litt. $611, 
415, 416; 1 Inst. 251 and 303 b; Bro. Abr, 
Descent, pi. 2 ; Chudkigk'* case, * Rep* IflO ; 
and Bredoh's case, 1 Rep. p.. 76* .•>.*. 

It is also to be observed, that some aumances 
by tenant for life do, and others <fo noA* devest 
the seisin of the entire fee-sin*pjk; Litt. sect. 
415, 416; 1 Inst. 251b, and 330 b. 
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That an assurance 1 devests -the , «&eism/is a 

-consequent* :• of -its passing a fee-simple 1 ** for 

there cannot be tiro fee«simple9nt<otie fend' the 

same landl < One fee-simple neceasa'rily-exii'ades 

the ©tsherp Litfe*eat.'690; Bro; Abf: 'Descent, 

pi. 64; therefore, whtehevw tenant* *&>* his own 

life passe*; mote ttan)«n estate &r"hte1ite,''-'dnd 

conWMrs'4esS)th»iJ'ihe)*'fee^' he" 'gains' a' f hew 're- 

vencdnvlllfc*. %&0,<<l'WlkAbri'874\ 'Fihtfi's 
Law 135. ' ■■/rnr;-.ii'-- r- ■'(••< to . •• •->• •/'. •: 

A fariBneht, wtfifley or rfccofferj^b^ tenant 
forbid?;: «<idw only conveyance- which will 1 , by its 
oww operation, devtat an estate". 'I Ih3tt."951'i * 

'Ai^ttrtaot^i ^vv**rtaht for" 1 We «te^«t* produces 
the>!##»ct otfcforesttttgl though i»B<*ri<i case* 
a ' warranty ■'toiy create or* enlarge* a •'thsc'on- 
tinuamoe .' • < ' ' '' ' '' "• *« i-. '-■•:«•* •■: • '" • ** 

The-alieti^kjnhlti^' to *d 'Al'strariger, of 
to some one not having the 1 next 6r' ; iriimediate 
estWfe^ tfP ; frtJeboM' 'of inheritance; 1 Lift. 625, 
686. a ltor>when -the: feofftriettt is tb the' next 
remuihde»--'Wiarii l whether 'fehant for life of in 
tail; it wfyhattiqunt'to a'surrehdei* ; 1'Inst; 42 a; 
2WXii3n5W I'ftqtf ?6 ! bi ''But a feoffment 
bj'U^>'ftefs6rrt' ►who-' &W "succfcssl'v* tenants 
for^ .life - 4rill ddgfori the' &he*ritance * *&r the 1 
emketyi ttltlio»gh Yhm* ofHhem* be' seised" 'of an 
estate of inheritaWi ifi febattftter '^i^eAaht 
on>a-ttfestt* Mltte '©f 1 infc^tarfte ?' JBr&fcftVcase, 
1 ficpl 76,' awl Dye'*? && at^>>l ttsV.'*W , \ 

4Dn>the eain^'gfoUnd ft^foi tfeeidetf In 
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Pelham's case, 1 Rep. 14, that a recovery suffered 
by a person who had an estate for life, with re- 
mainder to him in tail, after interposed estates 
of inheritance, was a forfeiture. The contrary, 
however, was held in Smith v. Clifford, 4 Term 
Rep. p. 738 ; but it is very questionable whether 
the last case will be followed. 

Also a feoffment, or fine, by a tenant for life, 
will amount to a forfeiture of his life estate, 
although he has a remainder in tail or in fee, 
as often as there are interposed estates between 
the estate for life and estate of inheritance of 
the grantor. Peiham'a case, 1 Rep. 14. 

When tenant for lifey and the owner of the 
first estate of inheritance, join in a feoffment, 
fine, or recovery, this feoffinent, &c. will be a 
rightful assurance. It will operate merely to 
pass the several estates of the respective gran- 
tors, under the former title. It will not give a 
new title depending on a new sfeiain .; 1 Inst. 
302 a ; Bredons case, 1 Rep, 76 ; Bio. Abr. 
Descent, pi. 64 ; and the like doctrine extends 
to husband and wife, when the wife is tenant 
for life, and the husband is tenant in tail of the 
the first estate in remainder ; Peck v. Channel, 
Cro. Elia. 827. 

Even when a tenant for Hjfe enfeoff* a person 
who has a remainder, after a intone estate of 
inheritance, this< feoffment will devest, the an- 
cient seisin, and gwe a fee-simple, depending 
on a new seisin ; (first resolution in Ghtulkigh's 
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case, 1 Rep. 140 ;) and even when tenant for 
life, and the owner under such remote remainder 
expectant on prior estates of inheritance, join in 
a feoffment, this feoffment will pass a fee- 
simple, by devesting the seisin, as it depends on 
the former estate. 

The effect of a feoffment by tenant for life 
is to give a fee to his alienee. The fee, how- 
ever, never was in him. For that reason his 
widow cannot be dowable even of the seisin 
acquired by the feoffment, 1 Roll. Ahr. 676. In 
this particular there is a distinction between 
tenant for life on the one hand, and tenant for 
years, and tenant at will. On the other hand, 
the points are to be adduced for the sake of the 
distinction ; for when tenant for years, or at will, 
makes a feoffment, and thereby passes a fee, the 
feoffee is by estoppel precluded from denying 
the title of the wife of the feoffor to be endowed. 
See 3 Hen. IV. 6 a ; 1 Inst. 31 b j and Hale's 
note, ibid. Mostly v. Tayhr> sir Wm. Jones,S17; 
and Bro. Abr. Disseisin, pi. 76. The distinctions 
are Collected in the Essay on Estates, chap. 
Dower, p. 555. • 

This learning is more important, and for that 
reason has invited more discussion, because 
mafty titles proceed from a person who supposes 
himself to be tenant in tail, while in point of 
fact and of hrtr he is merely tenant for life; 
arid a title thus circumstanced, is to be con- 
sidered as a defective title, until all persons 

a a 2 
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who are concerned in interest have released or 
confirmed the title, or are barred by the statute 
of limitations, or by nonclaim on a fine with 
proclamations. This is one of the many in- 
stances in which the title will be defective, 
although the deeds appear to carry on the 
evidence of the title with ease, or without 
difficulty. 

The consequence of this species of disseisin is, 
that the former lee-simple, including the several 
estates derived out of the same, is changed into 
a right of entry, and there is a new estate under 
a new title. Thus* the remainder-men. or ije- 
versioners, instead of having a seisin or estate, 
will not have any other interest than a right of 
entry, which eventually may be turned into a 
right of action, either by the statutes of limita- 
tion, or by a descent which tolls thp .ejitry, or 
by warranty ; and these remainder-man or rever- 
sioners, until they have restored th*eir seisin, 
cannot either grant or convey to a stranger, or 
make a will under their ownership ; though they 
may bind themselves by estoppel,' or rosy release 
to the terre-tenant ; being either the freeholder 
or any person who has an estate in remainder 
or reversion, or may confirm Ijis title ; and various 
other consequences will t>e induced, jas will ap- 
pear from the general learning advanced pn this, 
subject in the argument ofGopdpght v. Forresfar, 
1 Taunton, p. 578. Other observations will be 
added on this point in considering the several 
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species of disseisin, and the consequences fol- 
lowing the disseisin. 

And when a tenant in tail conveys by lease 
and release, bargain and sale, grant, or any 
other mode, not operating as a discontinuance, 
or as a bar, his assignee will have merely an 
estate to continue as long as there shall be 
issue inheritable to the estate tail, Machel v. 
Clarke, 2 Lord Raym. 778. 

So when the estate of a person is defeasible 
by a condition, or determinable by a collateral 
limitation, the estate of his assignee will be 
determinable in like manner till his estate is 
by release, confirmation, or some other mode, 
discharged from the defeasible or determinable 
quality. 

But tenant in fee-simple has an unlimited 
power of alienation, except in particular cases, 
referrible to the person, as ecclesiastics seised 
in right of thdir church, &c. And as an ex- 
ception,' or as seeming to be an exception, - to 
the rute already noticed, it is to be observed, 
that tenant in tail, having the immediate free- 
hold, or with the concurrence of the freeholder, 
may, by a common recovery, alien his estate 
tail in the same manner as if he were seised of 
the estate in fee out of which his estate tail is 
derived. 

So that if the person who created the estate 

tail was seised in fee-simple, the tenant in tail 

may convey the fee-simple; and if the person who 

created the estate tail had a determinable fee,- 

a a 3 
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or a fee subject to a condition, he may convey 
the fee, subject to the like determinable or 
defeasible quality. See first volume of Practice 
of Conveyancing, p. 2. 

In this place also it may be observed, that 
if to the estate tail itself there are annexed any 
collateral determinations or conditions, the 
tenant in tail may, by a common recovery, dis- 
charge his estate from these collateral qualities. 
See Benson v. Scott, 1 Mod* 108 ; Page v. Hay-? 
ward, 2 Salk. 570; Driver v. Edgar, Cowp.S79; 
Gulliver v. Ashby, 1 Burr. 1929. 

Another rule flowing as a deduction from the 
one already noticed, is, with the exceptions 
which have been stated, cesiante statu piimi- 
tivo cessat atque deHvativus. 

Therefore, if A be tenant for life, and he 
demise for ninety-nine years, this estate, unless 
confirmed by the person in remainder or rever- 
sion, will determine on the death of A. 

The like observation is applicable to a lease 
or any other estate granted by a person having 
a particular or defeasible estate. Therefore, 
if tenant for years grant a rent charge to A for 
life, A will have a chattel interest for so many 
years as he shall live. 

So if tenant for life grant to anbther, and 
the heirs of his body, the grantee will have art 
estate of freehold, arid not of inheritance ; and 
the heirs of the body will be special occupants, 
and not within the protection of the statute* 
<fe donis. 
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But the rule is applicable only to the deter- 
mination of the original estate, by its regular 
and proper expiration ; for the derivative estate 
will not be defeated by the surrender or for* 
feiture of the original estate. 

But when the original estate determines 
according to the terms or nature of its limita- 
tion, or is defeated by a condition, in conse- 
quence of the act of the party, the determination: 
of the original estate will involve in it the 
determination of the derivative estate. 

Thus, if A be tenant daring her widowhood, 
her' estate, and .consequently the estate of her 
lessee, will determine by her marriage. 

This is equally the case, if she be tenant for 
life, with a condition to defeat her estate on 
marriage, and she marry, and advantage is 
taken of the condition. 

Also, if A be parson of a church, and lease 
the glebe pr tithes, the estate of his lessee will 
be determine^ by his resignation, cession, or 
any other cause, by which he ceases to be 
parson, a$ well as by his death. 

It is observable also, that when a person 
has several estates, and makes a lease, or grants 
an estate, or executes a conveyance, the lease 
or estate so granted will be derived out of the 
several estates; so that the estate granted by 
this lease or conveyance may cease as to one 
estate, and continue, as to another estate. Thus 
A is tenant for life, remainder to J8 in tail, 
remainder to A in fee, and A leases for one 

A A 4 
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thousand years ; this lease will be derived 
out of the estate for life, and estate in fee; and 
when A dies the lease will be determined in 
respect of the estate for life, and the lease will, 
in respect of the fee, commence in possession on 
the death of tenant in tail without issue ; but 
in the mean time the remainder in fee, and con- 
consequently the term for years derived out 
of this estate in fee, may be defeated by a 
common recovery suffered by tenant in tail. 

And although A and JB had suffered a common 
recovery in A's life-time, the term would have 
been barred, sq far as it depended on the 
remainder in fee. 

. Sp if A had been the owner of the estate tail, 
the lease would have been good as against the 
tenant in tail during his seisin, but voidable by 
the issue in tail, unless barred. And though the 
lease had been avoided by the issue in tail, it 
would have remained good as to the remainder 
in. fee, unless or until it was barred. 
. So a derivative estate, as a lease, or even a 
conveyance, may be good as to one person, and 
void or voidable as to another person. Of this 
the instances already given may be propounded 
as examples. 

So also if A being married to a woman who 
has a title of dower, make a lease or conveyance, 
such lease or conveyance is good as against 
him and his heirs, but is voidable as against 
the wife ; and if she, in respect of her dower* 
avoid the lease or the conveyance, she suspends 
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the operation of the lease or conveyance in point 
of enjoyment, during the continuance of her 
estate in dower, and not wholly defeat it. 

For the lease or conveyance will continue, in 
point of estate, even as to the third part, or the 
particular lands of which the wife is endowed; 
and the right of possession will be reyived on 
the determination of the estate of the wife. 

These and the like points will be found par- 
ticularly useful in applying the law to actual 
practice in considering the state of titles. 

Of Tenants in Tail. 

In regard to tenants in tail, there is the 
peculiarity, that by a common recovery duly 
suffered a tenant in tail may enlarge his estate 
tail into a fee-simple, provided the donor of the 
estate tail had a fee -6 i in pie. See first volume of 
Practice of. Conveyancing, p. 1, and by that 
means give certainty of duration to an estate 
previously uncertain in that particular ; and 
render absolute* and indefinite, an estate which 
was determinable. 

This learning is 1 erf infinite importance. Oc- 
casions involving its application are of daily 
occurrence- It is the subject of all others of 
most general utility, because involved in the 
greatest nicety. Some of the many distinctions 
which most frequently demand attention in the 
consideration of titles may with propriety be 
noticed in this place. 
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The tracts formerly published on cross re- 
mainders, and alienations by tenants in tail, 
(tracts which will be re-published in the intended 
edition of the Essay on the Quantity of Estates,) 
will materially assist the study of the subject 
to be now discussed* 

Conveyances by tenants in tail must be 
divided into, 

1st. Conveyances which are rightful, and 
conveyances which are tortious or wrongful. 

2dly. Conveyances which do, and convey- 
ances which do not, bar the issue in tail, and 

Sdly. Conveyances which do, and convey- 
ances which do not, bar the persons having 
estates in remainder, or reversion expectant on 
an estate tail, and conditions and collateral 
limitations annexed to the estate tail. 

Innocent or rightful conveyances by a tenant 
in tail are good as against himself. In some 
cases they are good against his issue; in other 
instances they are voidable by the issue in 
tail. Leases for years, convey ances by lease 
and release, or by grant, or by bargain and 
sale j or by release or confirmation in enlarg- 
ment of an estate, are rightful conveyances, 
except when a warranty is annexed to the con- 
veyance j and a discontinuance is effected by 
reason of the warranty, as the means of render- 
ing the Warranty efficient. 

But a lease for years, granted by tenant in 
tail, or a conveyance from him, by lease and 
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release, bargain and sale, by grant or con- 
firmation, will determine with the estate tail, 
whenever that estate shall determine. 

But if the estate tail become a fee-simple, 
then these leases and other conveyances will 
receive extension or confirmation by the change, 
in the quality, or by the extension,, of the estate 
tail into a fee-simple. 

In the invaluable book oh Tenures, Littleton 
supposed that a tenant in tail was, for all the 
purposes of alienation, merely a tenant for life; 
and that the grantee of tenant in tail would 
have merely an estate of freehold for the life of 
tenant in tail, and not an estate of inheritance. 
Littleton, sec. 612, 613, 650. 

This is one of the very few errors to be frond 
in that book which deservedly acquired so high 
a degree of reputation. This, error was adopted ' 
and followed in the case of Tooke v. Glasscock, 
1 Sand. Rep. 250. 

It is rather extraordinary that the judges 
who decided Tooke v. Glasscock had not brought 
the real point of Seymours case, (10 Rep. Q5,) ta 
their recollection. In Seymour* case, one of the 
resolutions was, that the wife of a bargainee o£ 
tenant in tail was dowable. Hence it i& obvious 
then, that the court considered the bargainee ta 
have an estate of inheritance, and not a mere 
estate of freehold. For a woman is not dowable 
of an estate for life or lives, though it be trans- 
missible by special occupancy to heirs, or heirs 
of the body. 
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The profession, however, ought to rejoice at 
the decision in Glasscock v. Tooke, since it led 
to the discussion which took place in Machett 
v.Clarke, 2 Lord Ray m. 778, and called forth the 
elaborate judgment pronounced by Lord Chief 
Justice Holt in that case; a case which is now 
the leading and prominent authority in questions 
of this nature. 

The result is, that every cotweyance by a 
tenant in tail, either by bargain and sale, grant 
or release, gives a base fee commensurate with 
the estate tail, Lift. % 618, 1 Inst. 332 a. And 
every lease, or other partial interest, being an 
estate in the land, or other subject of entail, 
granted by tenant in tail, and which gives an 
interest derived out of the estate tail, will be 
good agdinsrt the issue in tail, or voidable by 
them , according to circumstances. 

When tenant in tail conveys by a wrongful 
or tortious alienation, he does not convey by 
virtue of his ownership as tenant in tail, but he 
conveys by virtue of a power confided to him 
by law. His tortious alienation is termed a 
discontinuance ; and this word " discontinuance" 
emphatically describes the effect which is pro* 
duced by this species of alienation. A discon- 
tinuance is the cesser of the title under* the 
estate tail, and the commencement of a title 
under a new and wrongful seisin. It causeft a 
suspension of the title under the estate tail, 
and gives a new estate by force of the alienation. 
In short, it produces an estate depending on a 
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new title ; discontinues the estate under the 
ancient title, and gives commencement to a 
new title; by creating anew estate in fee-simple. 
The consequences produced by a discontinuance 
will illustrate these observations. 

If tenant in tail lease for his own life, or if 
he make a grant by deed of grant, or by lease 
and release, or by bargain and sale, for the life 
of another person, he still retains his old estate 
tail, and has a reversion in respect of that 
estate, 1 Insfe. 332 a. b* 

So when he makes a lease by virtue of a 
power , or by virtue of the enabling statute of 
32 Hen:VUI. c, 28, for three lives, he still re- 
tains a reversion by force of his estate, tail. 

But when he discontinues, by making a lease 
with livery for the life of a stranger, or for three 
lives ; or when he discontinues by making a gift 
in tail by livery or by fine, he acquires a new 
reversion, by force of the discontinuance. He 
will be ' seised of t&s reversion, as under a new 
title, and not under . his seisin of the estate 
tail. 

So if he take back an estate tail to himself 
under the discontinuance, either by means t>f 
a conveyance to uses, or by means of a convey- 
ance and reconveyance, this will be an estate 
tail depending on a new title, and not the 
ancient estate tail 

Hence many of the decisions in the old books 
arising, from the difference between a common 
recovery suffered with a single or with a double 
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voucher; and hence, in part, the reason for 
which, in modern practice, recoveries with 
double voucher are preferred to recoveries with 
single voucher ; for when a man comes in on 
the voucher, in a common recovery, he is sup- 
posed to come in by virtue of all estates of 
which he is, or of which he and his ancestors 
ever were, seised ; and therefore a dormant en- 
tail will be barred by the voucher of the person 
entitled Under that entail. But when a man 
comes in as tenant in a recovery, aftd vouches 
over, ik) estate tail will be barred, except that 
identical estate of which he is actually seised at 
the time when the recovery was suffered against 
him as tenant. 

Hence another difference ; a recovery in 
which tenant in tail is vouched, and vouches 
over, will be a bar to alt estates ef which he is 
seised in reversion, op remainder, or which he 
hath in point of right or tide ; while a recovery 
suffered against tenant in tail, as tenant to the 
writ of entry, will not bar any estate tail, except 
the identical estate tail of which he is actually 
seised, and which confers the right to the im- 
mediate freehold. It will not even bar an estate 
tail of which he is seised in remainder expectant 
in a remote degree on his own estate of freehold. 
If he had the estate tail immediately expectant 
on his estate for life, then the life estate would 
have ceased by merger, and he would be seised 
of the freehold by force of his estate tail, and 
be competent to suffer a recovery even as tenant, 
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80 as to bar the estate tail and remainders by 
his voucher as tenant. 

. It is also to be observed, that a diwontmiiaTice 
cannot be made by any person in respect of an 
estate tail, unless he be seised , in fact or in law, 
by force of the estate tail ; nor unless the estate 
tail confer the right to the immediate freehold. 

A person who has an estate tail in remainder 
or reversion, after an estate of freehold, or 
a right to an estate tail, cannot discontinue 
the tail. Litt. sect. 613 ; 1 Inst. 332 a. But a 
person who has a reversion of lands expectant on 
a lease for years may discontinue* 1 Inst 333 b. 

The consequence of a discontinuance, while it 
continues in force, is, that the isjue in tail, or 
the reversioner or remainder-man, cannot, unless 
remitted, make an actual entry, or maintain an 
ejectment ; nor cajn> while the discontinuance 
remains in operation* make any grant, transfer, 
or disposition by deed or will. The person 
who has the right must proceed by fortmedon, 
which is the real action, and emphatically termed 
the writ of right of those who claim under an 
estate tail, or a reversion or remainder ex- 
pectant on aa estate tail ; or he must release his 
interest to the person who has the seisin or 
estate, or bind it by estoppel* 
• To constitute a discontinuance there must 
be a wrongful aet, and the Abridgments and 
Digest* which contain the, head Discantinumce, 
should be consulted for the purpose of learning 
those distinctions by which * wrongful* may be 
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diatinguiibwl from «, lighJ&i, M*lieoBtion < by 
tenanted /tails : i. •. ■ » .» -.. . .^ • • * 

The i^pn DiMOfttmumoe* ia Coiv liife wall 
al*> be^higiiir wefu^iito the to>*ffc»e , tinder- 
sttadirig 'ofiitlw* teaming ;oia«l rtt* itiwJu tto 
chapter 01k Rteaiitiferi in S&zfcejust iiA^f ob**riU 
greatly conduce to enlarge the fund oftrtsafut 
knoffjed^iwuhtodbof? ,fc^ihstaita»s^ wtt*h 
thrjqpK nit i^Ji^nriUde^BWs itoftrong^stoi 
by aits apaJaB&ft) jfetigfe theisawm *adevdthe< 
estate tail. fricl **i m 10 iuo ' 

.T^veofaiyooiijdi thMttrnwiiwyddrf aeqtffre 
^/Toknn<yinMeod o£(a £m styHfetiHeirhltotti' > • 

' A FeoffcatTrtcj ^mmiiitonMiitjlM^ 
tioofjp>a{ fcomiKHiv <mjoa*ir jfc J ifaan ddlytfeofti qdy 
as:i^dMugdtivd<frotRi a^dtMC^fiddj^tuttwdy 
and opaodiiig >afe fctbajM jftniatdbod wifrrwtoy 
annexed to some particular sptfc^daftcfagniey- 
ance*, / are ? fth* wmngfd irisucabce^ftty ^ttiifch 
discontinuances magnhfe 'itffeUMfa /in*' , v * n* iti* » 

Aitease afndmlMs^«^b£Mija^aBsiiitithef 
saUre*ss!ir&rtCBy my*3lsD pie«te<*o<}isM>iiUtfu-v' 
amoe.hlhe kxdtma Q^^7tb*MtetQhUdtf&mu ' 
704> Bit* a lease and <r^*v&i>foi*x]tikaitt>±*m±> 
veyance, and a J sabrtqu^nlo^aot^Wa^of 
further aaswanra, :*dl WMiiq^mifoGO&Qlt** 
ance. Seymours case, 10 ttaf>.'4S4U*' »rii i© «t> 

it4s felio:*<tafya0£ «m«;; tfaatariie^dhst dti- 
cOhtiiWtitot is, jrffetfttd j ^«^ftmftc«^i^tSUb 9 
a* by a le*u£ for Iwte^this tiis£t*tffartu#Mk faty* 
b* enlarged ; *« untas !*tto^Atott>^y%Vk*& 
in fee. or iar<tatl, itof the> *artJtf'J*r m'tfxtfftber 
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Serson, the discontinuance will cease with the 
etermination of the particular estate which* was 
the cause of the discontinuance,: though it be 
after the death of the tenant in tail; and the 
tide under the estate tail will be immediately 
revived* Litt. sect* 6S2 ; 1 Inst. 353 a ; GiHx 
Ten, 121. 

On the other hand, a dboontimianceby a 
particular estate may be enlarged by a grant 
<lf <the new reversion. Lit*. § 6fi9/6S0* either 
in tail or in fee. Ibid, 

Fines frith proclamations, and common reco- 
veries duly suffered, are the ordinary means 
by which the isaue in tail may be barred. They 
may abo be bermd by the provisions of particu- 
lar acts of parliament / as by bargain and dale* 
under the land-tax acts* and by statutes can-* 
earning bankrupts, < > 

They may also -be barred by the lineal 
warranty, with assets of tenant in tail in pos-* 
sessioh* or by tbe collateral warranty, of tenant 
in tail in possession, with or without assets* 
Formerly they might have been baited by, 
lineal or collateral warranty , although the tenant 
in tail had not been the tenant in tail in poa-,< 
s&oion, i.4. having the immediate freehold by 
force of the estate tail* 

It is by frrce.of the statute of 4 and 5 Ann. 
c. l6 t for tk*<m**¥immtQfihtib&>^ 
in tail *ro restrained from barring the,i#ue in 
tail by collate**! warranty, except when 4toy >are 
tenantq of an estate in t*il in possession; and 

B B 
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consequently competent to suffer a valid 
recovery, 

THe issue in tail may also be bound by 
leases, jointures, and other estates* Sec. granted 
by force of a power ia the deed creating the 
entail. l"hey may also be bound by leases 
taade pursuant to the provisions of the. enabling 
statute of S& tfeai Vnl.[c,^6. 

Iii all cases of powers' duly pursued, the inhe- 
ritance may descend to the issue, subject to the 
estates and charges created upoqr the <j)owter T 
and the issue- will he entitled- to the ients 
seserved by such leases* occ* • , 

Unless the issue ate bound <$r barred By the 
assurances of tenant in r tail* it will lie .to be 
considered, whether the . assurance be void op 
voidable only, as against the heirs in tail. 

Most assurances are voidable only,, and of 
course, the issue must enter, or claim, to avoid 
s#ch assurances.' For when the a^sura^ces are 
voidable 6hly, each succeeding heir m tail, 
under the entail, may give confirmation to the 
assurance as against himself. 

A title which is. detective, or voidable a* 
against the issue in tail, may also become- good' 
against all the heirs in tail by a fine with procla- 
mations duly levied ; and TieainSt them, and; the 
persons entitled in reversion and remainder, by 
a common recovery* duly suffered, by the tenj^it 
in" tail, or heir in tail for thfe time bdingr-- \ 

If tenant in tail make a lease for, years, or for 
lifes, without being warranted W any power, 
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fer make a ' settlement by lease arid teteas£, 
without fine or common recovery, this lease or 
settlement will be voidable by his issue : but if 
aflerwafds A fine be levied, with proclamations, 
of a common recovery be duty IsunereA^ either 
by the lessor or settler, of even* by t$fe heir ih 
tail, before lie* ha& avoided the Lease or Settle- 
ment, the lekse or settlement will' lie affirmed, 
even although tfter6 wpi not any intention to 
give validity v tq tlie samel See Cheney V. Hall, 
Ambf.Heji. 526; tydpeUdn y. Sfkpetiorij i Atk. 2 ; 
and* Doe dem. Shiistah v. Meatf, 3 Burr. 1703. 

All these cases, and 1 many others of the sam'a 
class, proceed 1 on &e ground' that thcT estate 
granted By tfae lease, or the estate limited by 
the settlement, is derived out ot the estate 
tail; and as soon as the "estate tail is As- 
charged from the rights of the issue under the 
statute de ad His 7 the lessee, or person' claiming 
Uhdei* ifte settlement, will have a good title 
against the issue. And. notwithstanding the 
rule cessante statu primitive), fyc. and notwith- 
standing a grant by a tenant in tail', by lease 
atad* release* passes only a base fee^ yet this 
base fee may hie converted into a fee-simple, 
by a common recovery afterwards suffered bjr 
the donee', of by tnebeir, wRenheir under the 
entail. 

Beaumont s case,y Rep." 138, aiialJaker v. 
ft tlm % Cfb . Car. 4/0, are cases of importance 
to the subject now under consideration; and 
wh^n properly understood, will illustrate the 

D B 2 
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learning respecting the bar of issue under ap 
entail. 

In this instance, (for both cases arose 6rt the 

same gift in different stages of the title,) the gift 

was t<p %yo persons, and the heirs of their bodies, 

'and a ^ne'wiih'lprodl^ation^^waflr fetifed by 

one of theni; aria It' was declared that the fine 

the 




' ^"descendible to 'tile heIVs PeW 1* excTU^ion 

of sirffering a commoH'Mav^^teAarHng 
'l^ihaln^ the 

°-$m p. ^^'^JMaW^^EWi^-S 

' ' ft Vas' i^^.^-a^U^Ai^'ittU by 

^escen^under 'fte' 1 ita oir'tH^'cothmoaiuw, 

although they were by the operafc8Jh II 6 ! fth > e J nne 

^ie7nta 1 i.';'- , : : ;; f ^^ ^ r \ $™ ***>* 

'As a ' caution against:' ' riiistakev J it* c V :, f6-' 1 be 




their bodied', 1 arid ' tfaey^ fb'dk f; fey "entities ; 

so 

ten; 

jret^'uttdef ihe cttni^neriskk «eVm^ u) o^%e 
astute' of proclamations of &e$'itf«&JVIL 
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t> 3*, one; of them: m »ght : f#$V : ^y ^Hf-F^ 
proclamations, so as to bar the hefts V under 

jhe„entajj, . ■ j ...^ v--T tqic ,ijj r.i 

I^examini^ . $hg ^§3$$™ Mn£ r °- 
plajnattons,. with re' ' ' ' 

and.32 fht^YlU^ 3& ^ J>e fftfrfc^ 

any 

assuianc^ fe ^rspn^ cpM^ftf in 

«W» ,*$&%*»*? a r, ? ^i^ Jh^determuiation 
"ft% #W.$*W$? { & r& t^o^lv ^tWies 

i %M^s Touclj.stQn^ 

on Conveyancing, Vol. I. p. 220, \m) afford, to 
tjhe sjtud^t.a. generaJputUne of the. cases which 
^ v !?,.teW d <?P¥fc d under\$e instruction . of 

v . > r^flWMW WWQPlWfW ,( * nc ?* fT 05tt ^ nant 

in tail, will pass estates to determine on ; the 
death.of^tenant jn tail,, and the, failure of hi» 
issue inheritable wide* the eqtail. : , t 
■ .As., against the persons jin ^remainder or xe~ 
version,, assurances of ^sjde^ript^'n r wiirn'ot 
produceany. effect, whatever;, ', \J. ' . 

The remainder-man or reyersionej *ul. cc*- 
tyme^ 0* sejs^ o,f hi? re^er^Qn,Qr (l i;eina^nder ; 
and, on ,the de^rnjnaJ^o^ c^.^ .^t^te.tafl, 
and coppe/jueptly in t)a$. absence, of a common 

b b 3 
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recovery, the person hariag tbe reversion 
remainder will be entitled to enter ioto* hmI 
take the possession of T the lands. % 

4jori w*n a leafefbrlirea, und#r the enabling 
statute of SB lien. VIIJ. c. 38, is to be considered' 
p&deriwd ant of the estate tail, iftd ifcsttjll deter- 
mine aaksoon a* the e^tett? toil btail detencfciae*. 

But an estate derived under a powr* in a 
Wtttemeab by ibew»&« of the iee^fcappte^ mud 
giVeri toleiianfcin tsilytwiUi uh^9^h*«df>tia*y 
be stipulated > > continue' i afters tha> detprininatuKi 
of the*etake daiU)£>tilij howeier^ thai remainder 
or<^eerai*ifcwiU*Ws! a leent&fcwdg aebm ofc -ctfate* 
»ofcjdefa:>tbh^^JMp^tarQfe ■ «v thfe ^statai twl 
while j it xaatouuiea s abdi afteraai^ls safrjoct to 
arid exptcrtahtitwk itie.lpiqrfida^ 
bjvktae <tf the i power ii«^io^^ 
estate ercbtiad^bj^yiirt^tf^^ >$•*, 

or be of the tfatuire bfcjup^eratar* ^ - c r '- 

And in thbpiase i^w^^ag^ 
that a lease fbt iiraa, grantodiby jtfintot wifcil, 
and warranted by. *b*f*tatute; ofi'3$rH@wYTIL 
c. 2% will, sol be ;aj cfcooathwande^ <** wo to 
devert or dwtwtin^ the; <t$t3tft tbii* protfaa 
remainder or rmreion* 1 ttqpt. tf&3 ^aJ 4&m*fy y- 

On the other hand, when tenant mteft) wubd 
e£*he fretboid vlyifam tflfa&t^dnetfby 
hue' *ifb Wdry «£ ftfl^^iop, by fe^fia>eiitiOT 
fine, wfth or^itkwii pd*ciajaKtiiHJ8M aricoaiirfon 
Noovtety; grant an estate; to etniiniM* bejHhd 
bis oum life, thia conveyance will . hatar'ithe 
efieet of discontinuing the mtamak ad n# 
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juainder, and turning- such reversion or reftauir- 
der into a light ef aotionj and tttt* ra tawing 
which cannot be ■ redressed imoely byqeafltfyj 4 It 
must be remedied either aiKkrthe learaiag of 
remittor/ or by the. crater Vtf the disfcanfcimia»*ce* 
or must, after the detetfamatidn ief tbe rotate 
tail, be tedresaed by judgment in «n-ackion of 
formedwu : i ■ r^n *•■». .<*.- ■ t> :. a ■ 

And^rhifethe icmabadexvnwii frt teverskner 
haa merely m bright 4fi /action *r be /is precluded 
from all^potrerMaf wtdioiatioiT) #q >* krp*ger> 
except soi &t - qs Iwvaiayi bind >hi& irteaesti by 
estoppel ; audit aboald aeem thkfcl every estoppel, 
except it be Ibr year*, iwilb imbdadi of jjenefi ftibg 
the den^a on gcaaftetttinijthe iadtnoasattiopefcoit*' 
uig by way^f^ifltxfpfic^j^be faemafidbd f to ithe 
terre-tenant car wrobgftil towoqiy arid; home t^ 
effect of giving confirmation! and is tahihty to his 
title. See WmUvz Lower \ FoUexfi 54 ; ''latf ol. 
of Pratf* ee of C<mv6^<mg f %Q&. 
* Ev^y dbcb^tiriMUWffi^s JS^tabatr; c 

•There^t^ ofjti»f«Baaitidtr^ifaani^B refer* 
sionear may -be concerted' into a auerlij rights of 
action) and' yet dtot iighrtaiayjttltimateiyi be 
redressed by &e dfdr4Uon -of fan* w by the 
action of the* party) •".'•r'* f :». »:.! i 1 *.- .: w^ ; 

The tigl*,'ho***eky taayt hpJbiiwti by non- 
claim* ton JiiW withf*eriatoatiw*%; c* by tb» 

. Tbe«fai*»e;gwttnrt add «aie impqrt^at poiftt 
i^ that by a commoa meovejTfv dsufy euflered 
by the ffaneeia tadt ^r^byifthe h»ir ia tail* 

bjb4 



376 on titles: 

provided the entail ever gave a vested interest, 
may^lfc^'ft'Cfemmoa recovery «hdy • suffered, 
■af$ adap^d.to the particular -circumstance^ of 

tlfe, pase fi bar. the right under the remainder 
Of rev^rsi^n,. although, it has not any continuance 
«ft,a J#i4p„ or as a right- , . , 

,,.T§g e$ftnt; ; of .the.po^er of alienation by 
tenant in tai],.&e. is a subject of frequent recur- 
rence, and of great importance to titles, : The 
Jfiarnjng forms, a large and comprehensive branch 
jb^ tb« Jiiw ; and the numerous points of dis- 
tyogf.iqjfc i\nd the exceptions which ttys learning 
ijQj' J oJfj5s» will be found. in tjlieppord'y Toijch- 
Jfttrae, cjhap. Recoveries; Mr. Cruise's Essay on 
^jftSftW 17 ^ mul tllc first chapter of the Proc- 
tift^^oyiveyaiic'mg ; and Tracts on Alienations 
by Tenants iu Tail., ^ _ t)! .» ( „. ir < wi , 

. Of the Degrees t^Gwnkrship conpsrrcct jbp 
- '" ' ' dtfterepi Estates.' "'' Ht ''■ 

■ ; 'T: i.o -.';r;U OJ i^.Dfi r.i.ir.': cj ?*'r> :<-.■ v jt .-, - 

j ?#* &#<&¥ ^ f c9?qW^,c?r^^>y;dif- 
ferent estates, and such practical pb^r^jipns 

^ f^^jp"*!^^ J^™?^;^^^ tt^ ; ,0.wn^» 
under or through the medium of these estates, 
will next be considered. 
- In jthe. Essay on the Learning of the Merge? 
of Instates, Sd Vol: 6? Practice of£imieyaricfags 
pjilO&,^tWa»wan«!temiDal8on^itbB]^mii*ttw 
tftestatvs, oir-rf^wKr-ijelative-- t i»ftaauce r ra'«*- 
tehti on a*wmpWMon:^ : diB%cea*:)egtataw-Wtb 
eechjothtfrju Theirtudytxrfithis aabjcfct w*U he 
found highly interesting, and useful in practice. 
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A" tenant in fee-simple may 'gVaVit 'krijr *less 
estate, or charge his estate in ah^'manner^lie 
tKihks fit, or aimer 4d fc l .an£ WdftldhV lie 
pleases ; so as such conditions b*e h6t 'teptfgna'rit 
to the rules of law; tand'so as '$ey do 1 not 
conttaveneP&e law^aj^lnsVp^etuttre* 1 : t " r;u ' 
'' W&e oWer"dPm 1f es&re° itiky either 
transfer the 1 entirfc c ft'e% b W Ke' maf flivfcte it'rotb 
pMhs' 7; o? •baWcaiiF^n^res^^ W^* fir 

^'RefrrTC "zmLk^M mjwmvehePqmd 

minus turn Ucere, 4 Rep. 2S. i,r f ' '- ,UBniJ l v ' • 

And he may make a conveyance, ,to .uses, so 

as to raise uses on the seism. ot his assignee; or 

he may covenant to stand seised to uses; or may 

rnkkfe^tegaWafia'sal^i'So &ib -Utile usbs on 

nis , b , whmihT ,tJ ' Jfnr I f!o::i hr - e ■< 1 ' t -'~ ?'•* 

■■*WW"iMx# {i h& ^uanW'aiiScI' exft&i of 

•JEffi T tt^-W*fi»"Bi «sfttts\^hap. rl Fee- 

b'JVjt'iiiO'J ' O i/v I i. . ■ 

As to Tenants of base And detepumabl^ Tees. 

oiftn&ts nrf eatrte^ aftttms <<kta:iip tim^wMkstfce 
dsoepttbiv Jthafe? jwliirtotba>«teterr (OTtttinae# de- 
tetriaiBabbyiaii a&tfofetivtdttditt of rifofooddter- 
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minable estate will be subject to the same 

coUa«wl dattiwtfnatip* 

The tttle in this instance also is cessante 
$totf$ipHmiiiio % $c. But when the estate shall 
no longer be determinable, then the estates 
derfrddtObt-rf thia fee will, as far as respects 
such determinable quality, become absolute. 

These, observation* are equally applicable to 
thflitdaanty ;of those < estates in fee, which are 
subject tbftC0^i^on r fl^ati* mutandis, merely 
substituting tbe, word defeasible* aa more ap- 
propriate than the term determinable* 

As to Tenants of Conditioned Fees. 

These teaa&ts art to be d*tmgui*hed from 
the tenants of estates in [ fa*s ; subjeet to a 
conditio*. : The l&W applicable to » these con- 
ditional fees doe* not ifedm to be precisely 
defined; • * - ] 

■ 

As against himself and his heirs$ the alieana* 
tion of tto tttiaat s«f Ma wtate- wilt be good 
even before issue had. : ;• . 

But acpordin^ to 'Ae ntowpf^t ailing autho- 
rities, the teaaot *tf * conditional ftfe <*ahaat 
alien so as to defeat the condition of the donor, 
unless bt have • issae before or after the 
alienation. ' ' 

On this subject, a detailed discussion will^be 
found ia the chapter on conditional fees is (he 
Essay on tkeiQvoHtity of EUufa* . ' > ui ^ 

At this day there* < eaanet be & coiKbuoaal 
fee m ^^vpiropeityiexc^t oopyhofcl fcridsy i hot 
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admitting of entails; and in such bemdifoMfiots 
a* are of a personal nature* ooodtWit^chMr^ed 
upon or issuing out of real estate. Of tkii de- 
scription are Annuities, not befrig fem^hpurges; 
annuities changeable on the < postk>fli<20i duty, 
and the like annuities, are examples, BofibStrtfr 
ford y- Jhdkky* 1 Ves. 171.. t ; c i/ ri 

Load Mordwiekv seems i to faare'b«3tt r itfur+ 
prised into, a - mutate* wheat to soppMahthat 
there* coaidnot hayabemanytgr^Md**^^ 
cpmnHMiJaw afljcr^gifitOfcmfmiaai:tiifl heirs 
of his bodyiJ.i; j • -• •• - • • •-< *..<(> -^ c *f- v: 

T-ms js .ft «of»P^ W4» .asui af tfc* flrst 

title i» «K)fe f liM^ t# fy 4fifgottf£, fmnimnw 
cause ifjLa&Sg to r/gtfatc* , itaii, . • than . • ftan «*j 
other reason, and indeed for. all cauaetf-«$»t* 






. ,.Xhe .pome* ofialienfljittnraf tenant » t^il may 

be considered) r-r. *(.. : . ..-' .^ r 

l$t. : Witt whence itc^liiquei^ lf - -.£ 

3dly. With cefortnoe to to k»»«^ ,-• 
$dty. With trefeheuce rfco kbote m^M&wveem 

od *en*mder> and^psifcoBt -having imtatestef.hy 

executory devise: ;-:^e/>- 

, 4tWy ^ :: In Jtefea»ltefl tootetoppri^iu? : ;t? r. J 
i And it tviH be A fpropeH'tortufs.Aip)(&> *ha#difc 

ferent effects of'ctacdsV fo^ rert^earfes^rfi^mii. 

(iiwancb^ and wartantiea by: ttnatfitiin taid, -; . 
All afaaftfais, audi aHehargfir.hjr/i/ tenant 

in tail, will be good against himself, ex- 
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acjly, in tkp ^me maimer, except as .to th* 
ej^thaftd degt^p of interest, as if *he *ere 
se^spfl in fee-sin^ple; aqd if he should aoj^ife 
.t^ t |i^u^ft^ the* 

as if he had, really and in trutfy, baenpei^d in 

"S'&mvm M-m&t m<k -fa? <wwi**sfl"» 

that estate by suffering a poinjflpp, rpc^very; 

fWHSHp*fflR&qf ^ fi .*P r lfl^r l i , !*e»%r feasted 

recovery, is a privile^ t pejs^^ (T t^ r jiihe ( ^o.t 
^^j or < &r > $e ? pe^ : oa r *^ t|be n ^ of 
e ^/^o%t%^ befftft b^ye-^otad 
as heir to the entail, or the. t per,3pfl ,<?n ^poni 

the e^taM iCl^ c ^^^°^il l 9^^!^!r¥)r^/ 
,Eo* a)l ,thp f .purpw^ r of ^ffi^pjginxobsi^- 

vationsi , $$ r jssue > , ipjl,. jtfje* , ^e^b^ojoe 
t^v^oW 1 toWr a re to^c^^e^in^ 
s ^?-P?e(Ucanie^, 1 ^nd ? .as ha^pa jr ^e ,52016 

when ,it ^jyoidaWe^^ ,entrjt, rOWV^S of 

the is^,.,0j ( toll c tb^^inat^^ 

taU oirt.pf wb^Ipr.^ is^^e^ecl, 10 „-,>«.,«,, «„ 

^n^a^vi^an^jas^n^^ 
also releases ,o* confi^fpns.^lv. prffiS&y* 
by tenants ia4yi^ create, a^af&n&njftnga. «. 

Other assurances . operate ■ a* conveyances, 
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and pass merely an estate ofr interest, ' tiefrftect 
put of the estate of tenant in taH; 2fl5d c&Afep 
cjiiabtljr are determinable, aid -will dkt&Mite 
When that estate shall hftvfe; filled the nteksttire 
of its duration. -- : "' ' ^ : ' » 

A common recovery, when it is duFy sdm^/ed, 
is rather a conveyata^' ^te^mni iri' ,l &iIj c 'iSiaa 
a.afecbritiiifaance'; ftrtd yfetfltfls gehtfralfy'^terl 
asadisconfinamce/ V (i ' r ^- "^'••- »*»• 

A recovery orierafei/ fira jftoper serise, 5 aS' a 
discbntfntrahce oriry^H&iit j&setf'a^&n^fe, 
rtitnotit Barring th^ issue; &/ as a^c&fittjttefice, 
the reversion or remainder; as in the irnJfttrrfcfe of 
a recovery, crW , WHlch 1 ^eWirrdt«6ny Mrticher 
over q by^ ! tekrrt'?rati3? flvn q fi ai //.^voDf 

• W*en"'a T fll^bntm^aTft^^^maae^hfe^ee- 
, sim'pj>&e# aWfonnW Be* 1 reslore^tfibirt 
'itftton,'tir r^initfer; fh ™ Il6lfW 9fli °* lfod * 

Whe^ ( a 'c^e^i^'^n^H'^ estate will 
be f g6o^ :: ffgair^t^e^eriah%l^^ btif (fcriess 
tKe issue 'AMI t»1iankff,)%m bTiginar; "6t by 
some 'snrJse'^hf' aisur»nce>fil "Be' VordaMe % 
mm ; ah*'iiqWss 'flie b i>e>scms : ih 'reversion or 
remainder shall in Hke'mariKer' I be ! barrel, '^e 
ctonVe ; yance, ( Wfll Wm&ty *fl<J against them, 

tiitfter- WMfti^WjiMyhMim, acbr :, ' s 

• BtttTtfhlti ^^ffiSconlin^an^W' 'gflecttdprlie 
estate ottehatit' iri ! 'fiat, 1 -kid 1 of r ftflse -Mo-Bad 
the reversion or renlam'tferJ^iriT^'tdrhei^iiito 

itiMWui 1 J ftrcfri'°kfe' n ft^«P&tate P -W» P^hbswt 
uirt#W6toifif-&£ tftiott of 'tttfjj&Utfffit'taU, 
or of the" persons in ! reversion^ "or remainder; 
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of untfi titetrtokfitt> of titt fcsfle ■ itf tall, or ef 
the perasw in reversion bf remainder,' of &4 
determination of the discontinuances 

Air i«M»W granted by ft tenant to' tail may 
at different times fcave different qtialit&s j par- 
taking af fee quafcft<& Off Che estate otrl bf Which 
kin ctowted-r 

For example, if A, being* tenant « &H; fcM*e 
for 1,000 years, A will have 1 an «sfe« -ftp £hkt 
term, ^deisrmuiabfe When 1 4be' eirtaft* tail dtitll 

cWttet' 3 ' s -' :: *■*■ ••"■' - T '' - ; ' I; '• ! * •-" 0: " i i; * •■*' - 1 

W4lWrtftef#cte*Ms*^ffl; iff taB^RS* '4rif6ou1: 
i**^ir*^iWfele trtftfc* *e< r efife»< artf^frfat' 
having btfrred the estate tail, the te¥W ft *8ft 
deWHHfatt*" If trift SeteMnk; Befe^rWthe 
failure of the issue inheritable tothe'estafc- tatt 
th*fcoke*ft <*nd to ' &€) c^neHhTp ;o uriGr«T t ' / the 
estate tail. '- ■ - * : **- *-'**> JU * '"- 

fhisi is equally m& <#<*<> >c6fiteymW m 
-fee fey t&t&it in tyil, emetf 'by g¥attt; iJ l&s¥ JM 
relMMe^toafgain' dftdsale, ai» coveiiaftl[*» ^m<f 
feisttd WuBesT 1 » •* - ,,: - i( ' ;,; '- ,; '' *■•'> otsJ JlAi 

' M «fch? cottveya«e& Are 'aft* V(SB^bfe J % 
theisMUi ih tail, uftle^' their rf^lrt ; 6'f^ic'c^s^6ti 
phalfckrbarted; ; • >'< *■»-" •" - 1 ' - Ml * ?< ,,! 

But: if' «her'i*ue f sHould'tte t^recP b j tf ting 
5rt«h pn**aWl6ife,<- Wtfcnffl 1 <b jr" € «W&&ffc 
or bye tf Jetfilfi&atf fta^ry , (iI i!K8 Vakreyahce' W 
be good as against the issue ; and after s dorK- 
ihon recovery shall be duly 8uflef^' I th , e"con- 
veyance ^yilt be geod'Bgain&t W^e-ftr 1 ^, 
and tb*seih'i«Versfefh"abd'fefnain<fer. '" '•"• 

Thus an estate, whicb'b'rigihallj W'ats voidable', 
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•toy become indefeasible ; ^tid an estate which 

originally was determinable, may CKetttmttjf 
become absolute* 

It may also, by mtans o£a fine with prodairfn- 
tions, become valid ag^in#t tbe^hmrs in taifc It 
may afterwards, by means of a , cotfirfton Re- 
covery, become effectual against .t&oa*, in 
remamcter; ^pd reversion. , '; 

Formerly the aUenatW 11 of tenaqfc plat} by 
grant, $c. ^as consider^ as good only 4uru*g 
his life. In short, the interest which passed by 
his ccftvey afKSff was considered a% determinable 
Oftl^deafth, *> that it would tbfen *>*/«*» 
determine* . • .' 

The Jaa^uagp of that eptfdlent test ^sifctV 

44 A1#k if tenant iatail grant his land to ajftotber 
for term of the life of the said tenant in tail* 
and deliver to him seisin, Sec. ; tod after by his 
Aee^r Up r$e*s?th to 'the tenant and to his heSra 
all the right *hich he bath^in the same land, 
in this case the estate of the tenant of! the land 
is not wl^rged by force of such release ; far t&at 
when the tfenioit had the estate in the land for 
term of the life of the tenant in tail, he 'had 
then, all tjie right whitih tenant in tail could 
rightfully grant or release; so aa fry this release 
no right pajjige^jnasmuch as his right was gone 
before/;. 

"4kp># £W* & tail Jty his <fced grmi to 
another all hi?. .estate, which he hath iri ttte 
tenements to him entailed^ to have and to hold 
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all his estate to. the other and to his heirs for 
ever, and dell?er to htm seisin aoeordirfgly ; in 
this case the tenant to whom d^atieaatiea was 
inadehath -Mother estate hut for term of the 
life «f tenant m tail, And so it may be well 
proved that teaaat in tail oaaoot grant nor alien, 
nor saafc? any *ightfui e^Wc of freehold to 
another person, bat for tern of his cfcwi life 

XHy-« / .•.«.»• .. . * 

And m^ 650; 

" In the same raaaoer it ia where taaaat m tail 
grant all -his estate to aaather ; in this cage the 
grantee has nfr eetate but fo# tnwa of lik of the 
tenant in tail ; aaid the rmenkm of the tail is 
not in the tenant in tail* becSbseJb* ha th grafted 
all his estate, and Ids right* kc* And if the 
tenant to tthcan the grtat uaa taadfe ttiake 
waate, the tenatftin tail shall n^thafa a ^ftit of 
waste, for that no reversm is- in bin. Sot the 
reteraoa and i^hentance of the tail, during the 
life of the tenant m>tail, iasa *feja*«tt t^at is to 
aajr, only in the reaw m ib waoe, eonsfctecation; 
.and inteUig eat» of the Jewr*" ...... 

Lwd C*ke adopted .. imflhar t^an dissented 
nwti this doctsme^" 

Bat m <Sqpm*m'& &*e* lOBtf . it waB deter- 
mined that d» bargaiiw 0f » tpnaot in tail had 
an estate af which hi* mi(p aigfet « have <to«Mr ; 
oonaa^oattdj the bargainee mast have 4ta«l'«it 
aetata of inheritance, and not utortly ft* estate 
for theli&otftheiaoaAt intail. - > 

Bat earn d* report <rf Scymm/s e*f* ** 
calculated to mislead, since it treats the bar- 
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gainee as having had an estate dasqtndi hie to hife 
heirs, det ermim bk Jy tk&dmtk«f Umtmt in tail. 

. The laagnsyr of the ^report la& to^hsuniatake 
in Took v. Gleucwk, 1 Satinet 25Q/ia wfcichihe 
court held, that ! life bargainee a£ Aeaas* ifr'tail 
has merely aa attate :p»r jamtot •«» *q4 jtfaat 
the heirs .were t a take afctpeoiaj nrrnpantti ;. jso 
that at that period, rh|. ; before.- the /lew was 
altered by the statute of Frauds and Perjuries* 
29 Car. 2, e. 3, the bargainee ttad 4or any 
devisable estate* * .. : - ' 

B«i in Mmfall m Cfarfc, % LovlXUfmtmd, 
778* (a case dar wring ; particular, attention, - as 
elucidating th* tar.on this pointy .with *U its 
i^W^rous distifectiam,) Load ifcfc declared the 
lav tor*h* subject ;'ettd>U: tea* fioaWy^ settled 
that tha bargainee of teaaat inriia&haaan estate 
of inhejtaaerf, whh&rsraUxoastfHMie: as: long. as 
the es&te tail shall earth*** cor tdk ift fibelbbe 
avpi<M by those who hare, alight tap arrotd the 
same. Butier 'a GoXitt. SSI. ■ , - . 

The Material ohsecralaaaa af lord Holt, and 
the distinctions whicb-bt ftsok^ ^«ftr r that;thottgh 

them are umnj attffcjsistiee n* the paint, yetithe 
reason given in the reports of r*be»,is «* clear, 
and4h*cefo*e he wdld .gifctatJargtctlai lesfcon 
«£ hia pwsw* apinbp'S a*d 4m dbseamd, .".it 
" has bqea made a qtiastiafe^if'.'teiiaat dn tail 
44 b^ijpuiis.^nd sells? or;lgeaf&^aad talaeaas* ©t 
" aawpoapte.ta ateadffgsed *>f 3tiieiteds<in<MbKl 
" to another in fee^whetha* theestatttccateyad 
" by-^e aakl convey aj«» deterraiaat by&he 
" death of the tenant in taHf or whether it con- 

c c 
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$i tyuiea until tb$ actual entry of the issue i* 
* tail/' And he held that such estate cojitinue? 
until thfi oc^pi entry qf the issue in. tail for 
these reasons ; 

" 1st. Because tenant in tail himself .has an 
estate % Qf .inj^tance in him ; and before .the 

*^Wi jfcjm* fiymJ* -> 13 &**• *♦ :«• *» »* 

d&flH?. .^-AflfWSt? »a# iteration as 

PTOHW'-^.t^eji^sue^n.lajl s^og & die- 
ioheete^,^ % ,aUe^W jof h^ m ^^ and 

»P3l>Wfl»*?4 i° u * -tf WffsiflljeTtta^; A wher«Jt 
is, sau^ $ba$ if a^ gi$ ja^-ba m^g £> * *JHein, 
«nd, tJ^eilpnd enters, ^ ^th.a^asejfe^f ; l^hen 
if a base fee" may be created. opt, ,o£,3ji estate 
taij, l£eje is gjcea* *fm& r th& &e^rgaiaee, 
&cj o£ tenant int tail. styuld bav,e & i0 . . v . 

in.him.; ai4 %rtfo^$ere, .^^reason^hy 
he .cannot devest iiii^salf of Atatf^^HJw 
and «de,^c. sincere j)^«r,ifdisj^sj^. is 
incident to the property, of^evf rj^on^ „ ViH> . 

V $<lly, Jt^noprejud^o^i^issu^ift jail, 
and therefpue np bcea^ji tf X^rffityfc^tyiis. 
Indeed &ew, are^ string ,^prd»^ tjift act .for 
re *twping 4iena^.^t||e n |ffe4u^c^^f | ^e 
issue in.tatf, whe*«r it jagg, gptfjpi%jptfj*rc 
atxtfUut, %», ; yet.the, 90^$^,$^ j^aid 
words hath always l^itiyjf.jfa entry, of the 
issue is tolled by such fine, and he is driven to 
Yu&formedon ; therefore, if an act which drives 
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* 

the issue in tail to hisfbfitteSfoli S*iH Mot tie a 
bTeach of the-statute} iafoteh "its! *Wfh iV'fie a 
breach of the- : statute' to xdHVeW^sne^M 
to enter, to avoid a bargain ah9 n ^flS 1 l^phis 
toncestbr. ' " ' ' """• • j *- , " 09a •*« 

«* As tb authorities, 10 Cb^S^Ufir'F&se, 
is in point ; Where it is beldy th&Ffifie 3 Baffeinee 
of tenant in tafl' Has a BesceM^? #a?e* ; of 
which hid'Vifl shaft 4 Me 1 aM*k& ^arid^ffiat a 
fine aftefWartfe'le^e'oV'by Mitt iif^taH tarred 
thfe is^to^f^tttl^aiaifof B^nffge'We^ei^ate 




safe.' ' ' v An<f i: ?tt!he' fine 1 there'-natf' enlarge* Ifa 
estate' ft'Wdnltf'haVe'emteoSa* &Veb#*ta<*, 
and 1 then^ne* ^dUkteYal^Wali^h^ 1 ^ 9 ^ a 
bar-tb'nirh'iri'reiria-ihder.-'- 't™ wl °"« [ - ,J • 
'Ma^bdte 1 ^, ^^Wfe*/>^, *l*'<ia«e'0f 
£«'«. sec. GtJUs" pat - itid'cdfr'sldeWa*' ^na 1 ^there 
it'is'hel^ th ; at the ^di&'tfog&t* not ' to be 
liteVaUV H aH6 , ei l stboa, , btft in anb&et^sfenseV ! The 
W^WEWifaW/fflrd. *he quotation is 
errbiitasfj l * that! If fcnantiimil gntiktottim 
datum svutttd H Sl'zhd'hls'tieitsl taiB itikkes 

a nVery'of MHtii to' X'A' yetfthe e*ital» WI.-& 
is* 6^teVmin^-by' 'the ^tfe^rfh" bf tfcg- tenant in 
tail.*'" But tfns'6*ugnt id be' unffe^obioV tftet it 
is no mscoVrtlriuance,' yutrU-iir^^ Ae'lssoe in 
tatt totter to a*oid it. :1 Tenirft *ih ;, tail df a 
re'tft ol'cotahib'rf grants' ifc'hffeej tJife grottoes 
not tettnihe'ty tts'dttft/, Wfa* tne'efcicfcon 
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of the iMue in tail; and therefore, according to 
the -ease put in the 'case of fines, if -a warranty 
be annexed to the grant, and the issue in -tail 
brings' ar'fbhnedon, the w&rrasity will bar him, 
Which S. ■'■ Tenant in tail bargains and sells his 
land t&T,8. in fee; I;>8. 'Bells to the issue 1 in 
tail,' oeiiig df fell age, > theri tenant in tail dies; 
and ! the tyiestitti ^waty • whether' the issue m tail 
wa3 remote*? %i^*^d&«^ heUhtfcatfhe ■■was ; 
Httil&n^ Wartmti&i Wd tf^cbntiWy. « But 
th* '^estio« v >&pp&sW ' that «h$ nutate: lof Jv & 
cdnflh&id' after' 'the^^Mh of th& *eflftnt»itt tail, 
m&gtV §2, kctiteti. ftf^enSfat foOaihoiiiakes 
a lease/or years, not warrant^d'tJy^Henilfill. 
c.-28jf ^"iyiiu^'W'tatPtntrt* efcfer to **oitfit; 
and if he accepts rent become due afterwards, 
that! : <wll 'liTak^tlie' kasS 1 £betfa»lto hita,- which 

cotfld 1 rjdt-be lf<tn«»kMtt8 wal iicttt8%*I«eT- 
mirM-fey tne<deitth bf tenftit =Hitttnt/< Incases 
of : exdhaHge, R tb$ r e^tat^s- ^ exchanged -niitBtii be 
equal-' fo i^Uty ^nd'yet-itenftht JittitaulbiiBtty 
exchange his land* i with 'tenant \in> i fee lofiodwr 
lands; and it Will" be ^ 'good exckan^-tiii it 
be a*o*ded -by ttotaMie in t&Hy 6§fo ftf*. 51 «. 
And'iri the'said >eJaseV'*he tenant in\«d(. paases a 
fee' by "the 1 'wtffd f *«jhange^ wtthdot 4frei$t»of 
seisin, 1 'and 1 "it lt d«es r noi amouft^fto' addiscon- 
tthiAmbe, Gdk&Litt. <8Sd'ftj hufitipctsAfBs obly a 
base x fe& ^an'd if «he- Iftir' in^tailwillavbid ^it, 
he must wave the lands given in exchange ; for 
if he •occupies' iWifa; he wffl be 1 bonM'^r Tiis 
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life. For, if he * bad IK* : a fag $ie A exchange 
had liot been good) because ## €#ta$e? bfiA not 
been equal* - • ...... * . i-,^.^,,., 

"> 2« Though teftant ia tail* ft^J^^»<wd 
sale, base awi wUsfcts, ojf; wm&Ht $p$|$bkI 
seised, n§»j create a &$$ f«^> jsdt.jp ^h^ ^se 
[o£ Jfcfoofc { v, C^te>] the^ilfcflt is taiMid not 
create «- fea^'tefe^vTh^B^OYftflia^.p^ffftiuid 
seind, .b«»ati8b.#rt qWWMfa&&Pmftkm P&, 
which w&> mkteht %ffa*t Mh4fkl*\ kki&Gik is 
void. :nI£lKMnfefi» te&njaj^ai&affo/^^or*, 
lo.oamntnflft ^i^gMr M jfta&i'/ifcsik vfii4 f ift 1 .its 

Glti0initi$f(l*tt>p#>rn( \ n;w .tori ,/--\ *\\ -v^ uv;.-. 
for'. .wrap ■ : i-- m.4i ■.»itif!'»-."j Juoi fcifi'''»3K ftl h '. 

for'tbe y&ke of ffe* r£{Hf|iipfer$j >a|, t j& tenant 
in- <&ei f covfcra*rrt$-«*«Li$|t%d iJf j*04 .,1$ tbp (ppe -of. 
Wnwelfrtf<*>ljfe,jiV>isrwoid£ fefft a-«pye(naqt to 
stand ( r ftfeisod t rton the '>»3en. of ^ittw^f foil life, 
rettieihdeB 'toi J .t &•{ , or r ho <th0 ^s& ,qf h*w$#{fin 
J^invstyuhtf goofclnfor tfhsi s#kfr of !the entail, 
oriOFf tkelnota^okkrwH Boktafa ^ehJfWWPder 
isr ^ ip*>\ fvttai jmid'ft, >.m&~itoe!ftfaTQ will ij0t 
makefile a&tatevfor .liffe/goodji^bicb^tljerwise 
wooklbe Yoicbfltefrm Tift «wJ9%whjf ; »nsfapte 
mdde iqp>tepahtiMl t»&.:&> tm*m«tfce f afte* b» 
deithy is 'Wd^ Jbji rbec*iiser$hdn thfiissue\ ha& a 

!* ^PWf^T^W *»fPW»«RCp ^i^dea* ©f tejwn* in 
tail, and no previous estate was limited for hit Hfe. 

c c 3 
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right paramount; per formapi doni. There i* 
express authority in this <ase, % Coke 52 ; Cro, 
Elii; 279 ; Ytlv^rt. 51 ; Moor 883 ; \ Leon HO; 
1 Andes* SQL; 3 Lmn. 391 J Cro. Eliz. 895, 
Beddiagfiei&s case* Which la?t bopk seem* 
to>^iveiithe tnae leasoa, «*• because tke estate 
there! was) to commence sifter |he death of tbe 
tenant \iq taiir Bat w edtate. gmnted hyteaant 
in tmb whkh snast, m \ whitik 4p posstbilkg, ; m*p, 
cortmbicetitb $k& lifa" of the >t&umt * **>* fatf , * is 
^o^^N^Hevs^dnvfitethn^ fhafcdn q«w offices, 
(3 Cfa&JB**) v,ai^(H)tedihi»iki mamtertano^ of 
this ^opmbwii^ibsti hitttotm ;/Bnd \kifa&99 r 
iays that £zM/eftra iflra^GOi^ 
when he heldj» tWafcik gt*a(kio£<J4fcw*0aiafj se/as 
by tfcnairtt in /but* ^at rthe;toul tifc abeyance* ; all 
the bvobaagBa^th^khdmiicift^iKii intuit q£ the 
tenant' in tail?! and ta<tkel>mfc&phm> ifcbrt 
says that v the 3kir:abhDJS mhejmoeij 1 (therefore 
theiinheiitejaoenmwt be* rafcheat iri rthe, rataaaee 
than in ab^ryiuttee* 1 i.-.;; »-i -»ji^, -j.._ /-.i b.bn; 

atptotwm XBam<jLfi6Q, Tot>ti\v.G&is$cod<. 
it isuheidi: tb»t if t^n^t >in itaii<baj^akip and 
sells bis imd rift &e> theJiaargaibefe basiabn estate 
twit foflttaeJdfe^rftMa^ fcy 

himi b r iadj}«dgedi voedi, fybsioab tenant ptr* critter 
trie cantmfc &&&; by 1 the; . atetrijto' o£ Hen- (Y1& 

Answer. j{Dh* caseJ «rf 'Zho^c v - 6/tftibfldbidk 
»tf ia#r; for thlete the tenant in ^il, after the 
bargain and sale, and ^thfcdeMbxrf tfhd^bdr- 
gainee^; levied a foe to a strattgei;, add it i» 
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held there, that the finp enured to the benefit 
of the heir of the bargainee j but^tJiot is-HBpos- 
aible ; for if tenant iiA^il bargain^ artd^ielb to 
J. SL in fee, and thereby ten esttyte pur nUtre 
vie only passes* ttitf. for* the life of the tenant in 
tail, and thai descends, to ^ the heir of the bar- 
gainee, but as sp«ial (xacupant, the fine/ kvied 
to a stranger lOnfliotHihaBgefhia estate put outer 
vie into ah^eaftyfe ^ inhwrUance? H4r> ttete is 

$t*mgerr**n mbreesQ htfi ittm*tye£tbigu*£k> a 
rights therefore r thai xM&m*£ <Wpokfi(ik iGlbsskock 
m ^nif^flibtoary.h^itia^lf^ ated/^h»tht no treason to 

snppiMft lth&Bfa^ n>i:i ~ 

Upofe>thftvitbolja^rtfttt?rihejiield^i 'J '^1 a m-. 
" lf&t?hdfci£tdnrt*ri^ 
entailed b^ bwrgaiii fu»d>d*l&>< f ieas^aadtmteaae, 
cw W^rmnfi^o^taadaaiised inithetnsfe «rf anpddier 
infoeyiiand'diB^^foa«eciW->pa^^ihytfehe con- 
vByate^rifcdrtbei:mta*ei tfaqifnaggibmail it jbe 
avoided by the issue in tail by>s»WyAiL i ;it;. 

>S2diy. Thttfc IF c tfe*iofcrio tail oovetmata to 
stand j^pecLtbtheaisgofttta cottrontb&fbrlife, 
remainder *d &<& ire&ej loptoAhkimb-irf L $. 
for life, tjema^d^ntoii. jNi^i» fee^ tia^ Remainder 
is goodvtilliinvcrideiiBjp jtfbeerktry ^ the; iasue 
iti WiLMkl^ugh^tJtoaialfu^taitdies hefoto the 
remainder takes effect, because the esttrte/ for 
Ufo *akes>dfeet itoaamJiatetj^ ao&the.feimibder 
niigtob, i>y 1 ip*8sibiftty* hade data* effect ah the 



life of tile tendnt in toil . 



1 1 



*»> 



" 3dly • If tenant in teal iattees ind/i*leasc* to 

c c 4 
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I.S. in fee, to the use of himself for life, 
remawdtif toLN. in fee after his death; this 
reare&de^ » gtfed, though it ia to commence 
eftOT$te' deathiof tba tenant in tail* because it 
arisen out of tlje estate of the releafcee, which 
estate stfoifldrhave bfraor gaod -till oroided* by 
the ^^y^f^b^isa^ein ta*l^ . " 

* ^fely-^TJmlti in *thia tmsev ' -the ettate beirtg 
raifi^^ ^ «fflv«Hmt> •:ta<*tfluri<*ei0e«il without 
traqftfffttattpfk crfrthe>po*s^»siony-of ' ; any^aheea- 
tiontvo^j^^^^e^iadty r* wtepfc itoe <*enkaidder, 
which is voitiy;[U b&tagtte 
in taHrtfo&laadi*^ rfhmBkty for 

Ai* ownMs* witbfiienrfind»* ov«r,l tand-thece- 
fore, yo^cjw <fdt&i&fcmi ofcthb ettate tail, die 
recwbpy-Mftlsi goody <*5«idQebe4 th* ctntai^ sad 
the "iicitt.'VKH kta&diiupfeii it. well areaej and 
thefefow if bat ' theMjitdgmaitt flf the Gormflon' 
Pleas ought to^cMffim&dX^i >)*;!<■.* -m y^ 

Fro*** «b* bbawf aborts steady *>flaitedi to *te 
\ reader, fowjtt'be-^ 

by tenant lie. tail ^-thoughl original ly vpidatfle* 
may eve^tiwlUy bebonw abaobt£>c*i^r/*gattu* 
his» issue? ,o»* ta«o/dipgvte^the owkuib *>f tbe 
convaytoed* again**? tbos* / m^imferdioR or * re- 
maittdfer, *t =, »jt-* svi;v/i^^ :na? *■} v 

Thus* if taBaidriinffta&ldQaadDaia tenfeHORaetdeM 
me#% and: aft*r?wards Jpvy? a finetwith ptoetan 
matipua, the <ka*6. tar caavtydnre waft become 
good a& against his issue; and if he suffers 

• Tfe Ifaiitation WouHf also be good) ' although no estate £br 



wwe tosritwi* 



»• *. 
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common recovery (and he may suffer a com- 
mon recovery if the freehold be in him as it 
was in the case of Goodright v< Mzad ;• \Mazhel 
v. Clarke,® Lord Raym/778/ SBunvp.lTBS; 
or if he obtain the fconctirrence of • thfe > free- 
holder,) the tease 'or s«tteme»t r Will' bfecotane 
good against those fn i^erskm^r f *rhah)deh * 
It is observable,* "iiowgveft' that ^ a tb tote on 
recover/ *£*<eft«t*irtaiin#^'^ 
agftiatt any pewon»i%i^tetre(«fibj6Pof <*gfl^«fcter, 

exeejpfc>thi^^(HelM^ 

of «Aith tbeiei»l«t«Bdf:^w^r]ved^ 17 ; i f* >' 

To \&tfeklate ^teje[obsfeMi*bnfe^^nppb^ : J 
to be; tetont iw fee^baplei andito etoat&'fen 
estate . tail ~«*itte dweto nftHhairidera 'ovdiVMrith 
or wkhbntrrleamn^ 4tw irdwtsidti >w tbs'setfttev : 
as^the t«awt ibtail b*sr4rt >*fetitti A*m#A^bvft 
of ther: fed^iifaple^ h»v>eftmmon r rtcdtefy ^will 
enlarge his estate into*tf€E4itnpfe;>» ii^ro <-> ." 

Bat ifothe* osteite tjiii 4iad staMfJ d^rff e#<«iit 
of a'^etefniiimbk 'fet/k>fia)fee ^sibjedt t& a 
condrtibn^ on^it^iqir of la» Idstate^ tail, no»ter' 
eflectoatty? i>topedy uJoafc torenlatfger the toagh&i 
estate ita&uihttD ^Itfee^siniplev ^ c rQtovety- by 
the ownero£ftib»Tdenvattr^ eBat^taik^ttflf^ 
in right of such derivative estate tail,'<4i#re 
any tother oeflfeti £hufc/tD lbainth»/i^ilfsioi^^>dr : 
remAimfer in 'jfesjiofc tkvp&kan >foyfiwlfaffl 4fc& 
estates tail ttaffcraated/and ttfalt^rsdtsd&kn^ 
ing niftier bitnj i iv :sr *■ '*" f J \?n 1,-01 ^> bu a 

Rut even w Qgf^t Jdjf issue of ^t^-doi^r, 
unless barred, the estate gained by sttekfcem-- 
mon recovery will be voidable in the same 
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xnannw as the derivative estate tail itself was 

veidabffit' 

Ota f this point, see Tracts on Alienations by 

Tepftttt , m Taii> aad vol. I. of Practice tfC*n- 

vqfm&ag>* \,- ;,\ 

With this qualification, . the operation of a 
cQiftwonwiWpywy; by tenant in tail ip to bar 
tfoeesfcateita^aad^aU condition* and oollattfral 
Unwt^t^ndai^exfldjto that <eatate r and toealarge 

Th^^ghfc ( ^^^^^, ,pf^6feiJ»g :a common 
recov^^ii^v^^etrfy^iwrtwdi atpririfogftper* 
S009I ^iihe «ba«to in taH> a«J Jiia; hei* m toil, 

A>SrtQ^$<*v^^ff^*ttii by^tajnarit in tail, 
either tfixpowfesatfte, fwe&toil, , oc remainder ; 
and lAe&cbi'^ effort of 

converting tb^,iWtftte^^ I ifttQ(a 1 ^si«apfe, qr 
rather into a &a cMUMWA^vaitk mhh ; the iesfcte 

of >tblifm^jty;»lM theifl»tfi*i waftcjgiifeed. 

It <sfty> pse^ > Umm ■• dttferaisdiata • estates, 
namely, subsequent to the ep$ftfeo$f. freehold, 
and£*WJta%3 ^t»t^trfvtl»te«intiia tail/ by 
wb&m ,tha xt&QMwy ip; ridfert4, itt $w same *o»- 
diticm j^ifiJibfima^i^fr^^ 1 

A*d)tha feci 1 a^uin^w^sudb.apecaireiy' my 
be barraiiby &nmwyer$LQ&ttwt0$sm&r*& by 
t^^ttoaritofea^rioneAtobB wil.) • ■• 1 ; * 

. }AntiftlreiW¥Qry'wffmac^by(a pfci^riwhaibas 
the*%Al. tf antdtate tail, once vested^imd which 
hM been devested cif >djsirat&iaiM& «kU (no 
cordUig-to the opmion new universally adopted,) 
even by the heir in tail, after the estate tail has 
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been barred by fine, or the heirs are bound by 
warranty, will have the effect of completing 
the tide as against the issue in tail, anil all 
persons in revension or remainder; An ample 
discussion on this point will be found 'mjfoltme'* 
Post. Works, p. 442. '> ''■ 

But a person who ha* a contingent intend in 
tail, ov an interest * byway of ^taift in; afr exe- 
cutory siat^as under j an exe^tttory devise^ or a 
springing or shifting usd? fgamtot si^rafeB&ttton 
recovery witb6fl^tysdas(»bar«&tbiir the idsue 
in tail^. or those ih *efaaaikler>dr revetfciw; '• 

Nor vriH a^ iieoiwery-by tbe keb ip^ai*ent, 
or a presumptive heir within the lbe *£' 'entail, 
or by the p4i*ow tt^hd ^may^^flwwwrd^lN^OTae 
the ietr in tail, have nay eSkwhyvptitatf * £ & 
common recovery, to bartto : ism* ** tail/ or 
the reversioner or ittAMtadm-^oiian^ ' <; • 

Nor *tm ; the fcwgaima-'ar iwtffeev or ottoer 
asftflnee o£ a tenant in toft* bar Jthft* estate ted, 
or the retfemTO'tt'TOtt&bideiV'by sofibring a 
cominori rfecorwy. ••••• ■• 'i >>:■•• 

. # Nor will-tbe recbv^ry ^of a^^rartta# irf the 
crownjhavitig tbeWitttthip under an estate tail, 
by reabo^ttfitfoi&itriwfor^ emer- 

sion or i^aoamdbt'exp^dtairt o» the! eittkt*) tail. 

1^ these igm»i^' observations 'Aira wan 
exception under the iwakrupt few*; for ifcibar- 
gain itodi aale- by 0&xuefafmKBt& <rf 'bankrupt, 
e&rbUedfiwithu* sijoluoab^mentlu^wilbhAv^^^* 
cieeiy Mtke .&**: effort >on^ the estate 'tatlj r&> 
mainden*. 6irr&?Btmm», as a <find l foaed* or 
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recovery suffered by tenant in tail wonld have 
had. '- ;, : " 

Itftdl&ws, that when tenant in tail hasbnly 
an estate tail in reversion or remainder, ? after 
an estate of freehold, a bargain* land sale .will 
have the like eflfect only as * fine* i . * 

That die bargain and sale of the commis- 
sioners n&y enlarge die* estate* tai into- a fee- 
simple, the tentint in 'tail must not< only have 
an e^tat^^tslil^he must 'afcoiha^a thedmnwdiate 
freehold, either tiistnu&freuT ot< w^part Of his 
estate laik » - ■ » ■.* •■■ • -• •■!; '.-..k ■•^g h .-*; .;*... * . 

It is agreed, that whenttbe djankniptJaas the 
immediate 'freehold^ ami also a remote Jtemiin- 
der* 'or 'Wvemton'i in tai^ ithen^i as >he might 
have suffered an efieotdsft retwcetj^ a bargain 
and sate by the *>oramiefcnfers oaeiti have- the 
effect of a common recovery. iut^i 

So if the bargain and saki bendefeiifedjAlbtil 
the estate of the bankrupt, confer a right* to $he 
immediate freehold, i» tforibbw tantafcttfned 
respecting the operation of the bacgabi aad\^e 
to pass tfef*>kttere.'fte*i^ 
suffered^ that tiitt&wkftl^ hawVSme. *\c*i u v - 

But if a bargain jind^ale vbe nfad*?&qpd it 
operate afefefine* doubts broeiitortaua^ whether 
a subsequent batgaiii and satejutiiehrifaftttiMnt 
in tall *ta»ghf ;>h*TOM offered a mmei^ With 
effects vrill have the operation of a^xeeo^er^K .:. 

The point also; tfhethrtr d) bargain>knd dale, 
under a joint commission against* tha> father, 
tenant for life, with remainder to the son in tail> 
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will have' the effect of a common- recovery, is 
now depending for decision* v * 

These several points are more: fully/ disousfed 
in a fprmerpage. . „ : - v 

It is also 1 to be obser v»d y , that a racwery, 
suffered by tenant in&il ivill notbapany^leases^ 
charges, or encumbrances aflfecting-rfjej^rtate 
tail itself; {Capets -ease,* iR&p* #M<) It^ili 
however bar all conditions andi ^ll^mU^i- 
tatk»ft anneodgdto the^atate tail >i 3tid; fttt ffhayges 
which partake of tto nature -df iGQUatejfsJ limi- 
tations, and also also all charges derived qo*£ of 
the reversion or tredmirate*. r .«;» fJ w^r. <. x J ■ 

To distinguish, vWlthiaocumcHr ^ti^idWrfges 
asjiwy be f ifrcm:^ nbe,j*o 

bstred* is extramfciy difficult <- h m/vv : y- 

On tiiis head* the folloir«)g ob$ew*ti<Qfei may 
be useful: ..{',•;■»;«*• th.\_ t }■ ■»' 

istt Wberi)a,gift!ia teiAii^Mdtihc^mf^ qfihis 
body tenaagt* of\ ih&m<mpr *fiDok ; or* ■■- 

><ToiA)and 4heJmm ofi fwitrt4y>< nthtienatree 
shall stands jot* .»<. 1 •.;.>.,;. .,**.» ••*-->;■ 

Tovimunond the fait* of.Ms\J>odfa ptimded 
and upon e«etfe^ f /^ 

3V a tomntitndiiifoyihtkbiqf) fmab^4y y mth^a 
cmditiofkU iktitotumtbahififa mk^cM 

take the warn or bmtr tih* arm* of { th*t4e#g$0K ; 
in attrtheseiandothe; i&ejinatancas a ; fespvery 
duly Imfferai hyi thetebarit in tail will; Withe 
^orklition x>r eoB^teral Ikntfatiw. i i&$o>.H&mn 

' * 'I. i\ " - <•. • .it • Of* i •* : ■ . * • , j ? »• >*. t, r 4 - * ." * 
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v. Hodton, 1 Mod. 108; Page v. Hayward, 
2 Salk. 570 ; Driver v. Edgar, Cowp. 379 ; 
Gamer \i AdUnji Burn 19*9. ' ' 

Hie cases which afford a doubt are of. this 
description j tiz. they' gite" rise to 's> question, 
whether there is a ohtfrge affecting the estate 
taily. or whether the charge is collateral of Bab- 
sequent to the estate tail. • 

The recovery is an acknowledged bat W the 
charge* when it is subsequent «b the £s«M@'4ail, 
or collateral <k> it ; wshife '.HM charge, 1 if it in- 
cumber* the estate tail*' will rtriSabty bdtwith^ 
standing* the Teccyyery; ; !t i t ' •'•' ,,|:!l - ** " 

Sotne cases chicly invite- the dis&kssieh of this 
point, are "so< nicely balanced*' thtft 5h"Ae' -ab- 
sence of decision, it is impossible 1 * 1 to 1 State' the 
application of the law totftete «ttW&. " 

An instance ■ of doubtful solutiotf may be 
exemplified by a gift to "A for \ti& lrffe-, fwith 
remainder to S Gch of hite ghfldteft' as fcte fehfcH 
appoint, and in default of appointment 1 4o his 
firsTand other mm in tail. 

It is agreed that the estate ■- tail ^btebonies 
vested, end that it remains subject to the pbwer 
of appointment till thtft power in ^exenSjiedr '' 

The difficulty is to decide whette* the po^er, 
and the estates to arise 1 uridfer the ekerciSfe tJf 
the power, are a charge on the estate tail, or 
whether the power if subsequent tthd <«41atW4l 
to the estate tail. 

Hence the difficulty in deciding on the effect 
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of a recovery by tenant in tail, ae against the 
power. \ ■ ' t 

The point depends on the question, whether 
the power is collateral to fthe estate tail, add in 
some degree subsequent to it;, or whether it is 
a charge oo the t§tate*aiUtaei£, ari'tonoukroftf 
with the aaiw > or f in ottrtf wrtrds* ruti& with the 
estate tail; and though /it iar, agredd ^that a re- 
covery wi}l ; baralL remainders and reversions 
dependant <m ran et^ata' Jail ; t Goprfs case, 
1 Rep. 61 \±; £hoh#l?ij* case, t2oGUp; 52} and 
all cpaditioflg eubs^quent, and. ooHatdnai imita- 
tions annexed to the sanve*- ye**as ita has (been 
show^ 4lfc t V$ * fto^ ban «ay estate f>cior rto or 
derived* oujt #£ thfc eatatel tail* or any ,i£htai>ge 

affectiog that J^ta^ v ■ - 1| .•••'" ,,! ' !"'*• • 
Now, whether tJbid^ power t be *f the (former or 

of tlw lat^t daectttpfttfinte not quite settled ; 
and gentlemen, , whose expedience and . informa- 
tion ^spinet be- fl&c> highly valued, differ > on this 
question. , • > 

Some class the pons? r . under the former 
description ; . others refer k to the latter de- 
scription* 

The geijtlamaiv who, support the former of 
these .opinions- ccu&tewi, .that the estate tail is 
vested, subject only to be devested by an 
exercise of. the pow^r : they therefore con- 
clude that the power is subsequent, and colla- 
teral to the estate tail, and not a charge- on 
that estate. They further urge, that this, if 
a charge, is no otherwise a charge than any 
other limitation which is to defeat the estate 
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toil,, or than any condition which is annexed to 
the estate tail; and there is so much legal 
reasoning in these arguments, that they are 
unepawtaenaUy .entitled te.^onsideroble weight ; 
but the Profession . ace not ganawUj convinced 
by this raaaaniag ; . and many gentlemen still 
contend, that the, court would treat tan power 
as a charge on die ownership of the estate tail 
as « ehaae* or power which rujnvwith das estate, 
see AmbL 338; C«jM?a case, 1 Bep. 66 a j so 
as to plant it beyond Mm P©we» o£the kanantin 

Tjp^npeTswn r WW vHvM4n WMw ^s^BWH^fcWnjeT*7 

Indeed* the nv>m nramia^ cinttunm now is, 
that the estate tail. i*i ohanjad with the power, 
end with.the estates %*astae u n der tan <nnonlaon 
of the power ; and that the neater while in yferz 
cannot be hatred by the recovery of the owner 
of the .estate tail, .fiatajiaji nriaing iuwlet the 
execution of the nower would eertainly 4nwe 
priority over the estat* tail, or be jnhsfitwrpd 
for it; hut that argument is no* onftnluernv 

The right of taking under ,the power may 
be released, or may be. fawned by the fine 
of the persons who are the objects of the 
power. 

From Pelit v. Bmmm* Cro. Ja*. . 6QQ> k is 
sometimes inmrrad that no .estate which iecto 
commence by.exen*te*y devise can he beared 
by common recovery. 

The paint, of than case it only, tbatisneaY in 
/<*c subject «a en executory devim. cannot bar 
the executory devise by a common recovery, 
or by any other means. 
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* An estate tail may be .subject to an executory 
devise, as in the instance of a gift to A and 
the heirs of his body ; and if, witho*t.;prowf€fcng 
for; the failure of hi* i$*ae, he skmAd tbpart 
this tife under the age of twenty-five years, 
then his estate to estae, and thfc feiwfet ex remain 
to B and 4lfe toi»*of bfebady, or tft> B -for 
years, for Kfe, or in fee, A recovery aufifered 
by A *h*le tenant in tail; lit.) bafeflte ftMhfy- 
five,* would bar the executory devfte* tfo^aa- to 
cdMptae ' the: ttttfc, aWi4»^h; ha ibeuid not 
attain twenty-five; for, as already mrticed, it 
if nytrnm^; that the retiovety etf a -tfcterit in 
tail ^iM iter ail MQistbns and coHttMrtfl limita- 
toOia Mrfelfed' l» his esiate tail ; and •■ these 
interests; fey weecutory : device, are of that 
descriptions f ••*..., 

In shttrt^ «tt <fcndfti*»&l Imitations in* wills, 
wfcicb um y» take effect in derogation or in 
abtidgrMtit r of a ffior eetate tail, are either 
exeemi*y<fe*Mteti,o*, tf there Wa deviee to uses, 
(for rticfc ifces; fere; ^ecisely for thitfpurpase, of 
the SK&le -desgrtftfota,)- ■ shtftitig use*. 

In Drhcr v. Edgar, Cowp. 579, it was 
argued, that there could not be any executory 
devisd after an estate tai£ This proposition, 
fcowetfefyts net *'a*rattbed by : principle, anl' it f 
isSerttraiy to the deciaiaa in *$teo&t&:K j&feraw, 
Cas. T. Talb. 228. . - ;' — 

Ja ifcdrt, every iuafotitta'in; a «ll*gifcing 
a ffufiani inteveat, . mback^^cwmim optrtdfe as 
a reniakider, and atflJ'i* efifectnal,Mflilst of 



402 otf titles: 

necessity be supported under th6 doctrine of 
executory deyisfcs, or future springing uses, or 
shifting uses. 

That a recovery may be effectual as a bar, 
to the extent and in the manner which has 
been assumed, ' there must be, 

1st. A good tenant to the precipe or writ of 
entry : 

2dly. The tenant in tail must vouch over the 
common vouchee : . 

Sdly. In some cases .he himsetl must b« 

led,.. t • M ^r 

Aha in investigating titles , by means of ah* 

i V M.y ^' ; ,;» v * ■ •. 
stracts, care must be taken that all these «ur- 

cumstances concur, before a title derived from 

tenant in tail is consi4ered as a good title to 

the tee-simple. 

Ptggott and Crmse on Recoveries ; Coraynss 

Digest, title Estates; and the 1st volume of the 

Practice of Convey ar\^ing y clip, lj ^iU^fford 

all the information necessary for understanding 

the general, outline of this nighhr useful, and 

at the same time intricate, head of the law. 

i n • » • § . i , • t_. " 

i •• ■ . ■ \ i • 1 1 1 / i . j „ i j • *• t 

That a fine by tenant ( ' ^ l i * ■■' 
as against 
mations. 

The fine or a donee ip tail with proclamations 

will bar his issue, whether he has an actual 

it* ■ * 

and vested estate tail, so that he is seised of 



at a fine by tenant, in, taii may be gbo& 
... •..,. «-\. •■... » «. \ i. t .:^ q, ti *rj 
amst his issue, it mu^t be with procla- 
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the same, or he has a contingent, future, or 
executory interest in tail. 

And even a fine by the issue in tail, in jthe 
lift-time of the ancestor, will extinguish the 
estate tail quoad the person levying the fine, 
and all the descendants; being the issup in t^ail 
of that person. 

And if the entail devolve on him* pr.^ny 
of his issue, the fine will" bar all the issue in 
tail, claiming under the gift in tait, ^Tthflugh 
they are collateral to the person by wl^m the 
fine was levied, M'Williams's case, Hotv.333. 
Grant's case, 10 Rep. 5(Fia. 

But if an heir in tafl wljio levies a fine die, 
and his descendants fail, before, the entail 
descend on him, or on his issue, a fine levied 
under these circumstances will not bar any of 
the' collateral issue. ' 



. i i ' 



For example : If A be tenant in tail, and has 
issiie B, C £nd £), and B in the life-time of 
his father levy a fine with proclamations, this 
fine will bar B, and all his issue. It will even 
bar all the heirs in tail, even C and D, and 
their issue, provided B 9 or any of his descend- 
ants inheritable under the estate tail, shall be 
living at the death of A. 

Biit if B should die, and his descendants 
inheritable under the entail should fail in the 
life-time of A, then the fine of B will not haare 
any effect as against ,C, and D, a#d tjheir 
issue; for ]fi the latter case they, are not 

d d 2 
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either parties or privies to Bi by whom the fate 
is levied. ' 

• But iii Jthe former case, sincfc the right of 
entail devolved on his descendants, B or his 
issue iirast be named in deriving a title to. the 
estate tail ; and this makds C- and D y and their 
isstte; privy to B or his issue, and bring* them 
within the ; influence ■ and « operatic ■ o£ the 
stattitesbf 4'Hen. VII. ** 24, and 33 Het>. WII. 

C • CfrO . * 

Although the entail be extiiigoisbed by *fine 
levied ^Hfer ihfese circamdtanoesy the ostarte in 
the lands' may descend ; to the issue; a* gstteral 
heirs, Safer v. 7P##$,Cro.Gtt:4:76. iBat i*.;will 
descends a determinable- feeu^ot as an estate 
tail; so that the common- law i he inr will tahe in 
exclusion of the Special* heiiv » l = i » u , ,■"''.• 

And a common recovery suffered! by the heir 
in tail, when he has fulfilled in his ptoqoa Jthe 
character of heir under the entail, w<m*14 bar 
the remainders and reversions expeeteftt i on the 
estate tail.- ■ '•«( n\ ; •, ' i •. . ' ; }ll / v - ; 

These points are extremely race,! andujpere 
considered in Beatmotzt'to cas&, &&etpj r 138» : and 
were reconsidered in Baher \\ Wilks, Cflfc*<Car. 

476. § \ ' * i ! "'»•; -.!.• :' f im\ ; 

But an Estate tail 'thn«iextiagui«hfidljmgy be 
revived by Confirmation, or rartheiiaaew inflate 
tail created. • >!?»;.. .... j.<m / . 

Arid it shOald *eetsi -(for ao^iie^oifi Wrftri^nt- 
ing the conclusion has been founv,) that if A, 
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being tenant in tail, convey to B and his heirs, 
und B were to reconyey to A and the hqirs.of 
his body, this would be the old and not a new 
estate tail. ' It would have been otherwise if 
there had been a discontinuance. \ > 

Under less favorable circuwtapcee %)\§ point 
was examined; and Lord Chief Justice, Hobart 
M^as' of opinion, there was a jeipit;t$r.; r 2wd Ifiut- 
ton and Warbwrton were of a Qpntra^y opinion. 
See' Winch 5; .2. Lord Raynao»^ f 7§Q, Wjpra, 
p. 388, , } 

A fiatel levied by- a person who ,has a |f cpntin- 
getft bp exiecitfOTy»> interest in . tail,, of, rperely a 
rigifclo an< -estate tail,; 5 wili have the: effect to 
extinguish the' easily ; si>. that \na iaterppt could 
etfist under (that entail* except. >tl^e fin? import 
to be & gran* fbr years, pplyj^nd, jft thjtt case 
it Xvill, during the.ifcgm of yjsaffs, buxd the 
estate tail i > when - wsted, ajwi. , J&e , issue* by 

Sueh estoppel operates* in some 4sgree, in 
like n>ai*iier( w the conmon^law Qtfoppql* 

And such extinguishment' partakes of the 
nature of the common-law, extinguishment of 
rights and tittes ; and i&*n > wtpppet against all 
persbnd claiming under ; the \ entail, < , through or 
under the person levying the fine. 

It differs materially from* a^ fine levied by 
the issue in, tail, in the lijfe*tene<Qf the ancestor, 
A fine so levied has merely the ; effect quoad 
the isfrue, to take from the estate the inheritable 
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and other collateral qualities annexed to it » 
an estate IjauV 

It kas,<alrjeadj' teen observed, that deeds of 
mere grant pass an estate which is voidable bj 
the.iss.viie, but not actually void* Machel v. Clarke, 
2 Lord ftaym. 778» with the exception of a 
covenant, by/ a tenant in tail to stand seised to 
the, us* of, himself, for his. own life, with re- 
maio^ars^o^er ; oj; to, uses, to commence after 

hiatdjaatlv^bjd., wi .Bedingfield'z caj^e, Cro. 
£lu^,.{fQ^;|.pr i a, lease to. commence after hi* 
deatp^&wjy £&#» ,¥f ftanfrope^ro.. Jaq. 455; 
so;jtbat|tbe t^tl^^^.i^sue. commences, before, 
any seisin can,arisB. unifcr, the wts, or any estate 
can ^ft.jundeu tp^Jeaje, M^phell y. Clarlfe* 
2 hn& flajm,.- 7,7.8, ; t fy$ngfi4$V case, Cro. 

Elis, 8£5. . ; T -.■/■.'] b~. ! . •» .'"' ■ • . 

In. ,the excepted <?ases|, thft title pf} % he. .issue will 
be preferred under that principle of Jaw which 
avoids ci.r,ou^v 9f, aptioq,, pr, ajjier remetly, . 

lit is.pljjseryable.also^Miat,^ cqatrwt pf the 
tenant, iq ,t*U, . either fox. .the, .safo of tfce .lands, 
or . to ,fiharge ^he same yutft any. encumbrance, 
Boss \..]foss, K l GbrS^Ml iiligrbprt y, Frfam, 
2 Eq. Abr. 28, p} v ^ .w^.n^t.jbe ejafprced 
specificay3» ! agRnAtiliif > ^ss T a^,,%i|gb it is a en- 
trap* ,wl^ n wifl. t hjpo;ing, oq.tte.Jenanfc in tail, 
and would havif) bp,und,$he. cpmmpp-law Heir* if 
the ance»|tpf)ha4',it)een,seised.iQ ^e-siinpie. .. . r . 

Bu$ jn^spme,. cases, a decree in, emjity, 
(1 FotfbL ■ %f%, note.; tampon's, Afyricl, .Agree.-, 
ments, A.) partakes pf ,thj& nature of a judg- 
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ment ; and if pronounced against tenant in 

tail, will bind him and bis issue, and a dtecree 

against the first tenant in tail, upon dn Adverse 

title, or in ordinary suits, to which the tenant 

in tail is a party, will bind the tenant) in tail, 

and his issue, and all persons in reversion br 

remainder, Reynoldsm v: Perftin, Attib\Qt l 5d4* 

This is analagous to the rule of laW,' that a 

tenant in tail may join the mist trl tf tikitof 

right. In short, "in all 'adverse acitiotii irtthe 

realty, he stippofcte the rights and interests 

which relate to' tftfc inheritance, attd tfafehds for 

those in revdrsrbii of remainder, a^ Well &£f for 

the interest of hi&iself and 6f his isstie. l " " ~ 

It remains to 'he dbserved, thtft 1 tenant in 
tail may exchange with* tenant in fei-sitiiplie, 
Machell v. Clarke, 2 Lord Raym. 778, subject 
however to" the Wght of the 1 issue in tail to 
avoid the ektihaftgel ,w i ' ■ ' 

The exch^ge'iiV6iddblfe only, and riot Void, 
as against the issue J but ' such { 'fexchan£e' will 
be actually void agaihst ' tiidse in retfer&ion 1 or 
remainder, except it'be knade by sotqe act 
which creates a 1 xliscbiitftiuirtce, of tfcfey are 
barred by a' comAnon'Vecbveryi ' 

Tenant in tail, as'sutibyhas tid d&vftablt estate, 
nor can the estate of tenaht in tail tndrgi while 
in his tenancy;' and it { tet!anM ttie qualities ojf 
an estate tail, ifiistiotYca&ii, 2"ftep. 00 b. 

But in the tenancy of every other p^rsoiV, br 
even m the tenancy of the donee or heir ih tail, 

Di)4 • ' 
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after'the qualities of the estate tail are destroyed* 
this estate may, like all other particular estate*, 
merge* ' ■ . . . 

Thoiigh the contrary may be inferred from 
some books, it should seem that tenant in tail 
may quoad himself, and quoad his issue, sub- 
ject tx> the right of entry by the issue* surrender 
hi? estate.- 11 

The charges of a tenant in "tail, *s annuities, 
and judgments and -crown- -debts, fare .good 
against himself. But annuities j or judgments, 
or other Like^encnmbrancej will jrbt by ,th&< ivies 
of Ae cotvmpon km, ; be biding against < the 
iss*& claiming 'under the ftntail* v : /. < » ( , > 1 \ 

But by the statute 33 Hcqu-VIIL c~ 39, 
zetv^b, the lands of tenant in tail ire charged 
with paytoient of debts due: to- tha king, by 
record or special contract. ,\ f *:•>■. V> 

And by the bankrupt laws, the commissioners 
may, by the means already, mentioned, bar the 
entail. 

In respect to ghmts by tcriaritt iti<tfcitl, *and 
also by tenants for life, it is a » rufe Wt to 
construe them to operate wrongftrily, when by 
a reasonable interpretatioh .they *»ay Operate 
rigfctftilly. •• ' ■ - -<-v^ ' 

: Therefore if tenant in tail, of far life,* grant by 
•dteed to another, ev^n by livferyxrf seisin, without 
any wbwls marking the duration 6$ the estate, 
although in an ordinary case, 1 Inst, 48 a. the 
grantee would be entitled to hold for hi* owv 
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life, yet to avoid a wrong, and became the 
law prefers a less estate by right tot a larger 
estate by wrong, the grantee will be deemed 
tenant for the life of the tenant m teul* on of 
the tenant for life. In the case of a tenant 
for life, it is even more advantageous^ t*v have 
an estate far the life* of the granttor than of the 
grantee; since, if the grant enured to the 
grantee for fab own life, ai retorsion would' be 
left in .the grain tor* and i*he -estate l»of ttbe 
grantee would be determinable, a$ wtell iby his 
oww death as by the deathtdf the grantor, which 
erer of fthe evanta^shoold frost happen* JOssay 
on the Quantity qfilidate^ cbsipi Life* «fh,i4S4* 

The iHilfe/ expreisio faoit cessard tcuMum^^nSi 
of cowser decider the l constructoioii, > when; there 
are express, words of , limitation, defiiwgtl^ 
quantity of estate which is i grskoteeL <- 



.M »'*'». }\ 



'J**' tt Warranties. 

t ■ 

WiU*BANfr*:$sta*6 distinguished in tp, s 

1« JLi&^al ;, . t, ,.,..{ -...• . i . 11 ,i //i 

Warranty commencing by disseisip, mpy.be 
disposed of by the ob^rvatiiw, 'that a warranty 
ao created «*< a fraud ; apd though iwrrantiefwe 
favored^, while, wtoppels are odious m law, yet a 
warranty commencing with a disseisin, (a w ropg) 
or > annexed* to an estate gained by di^^ftin, 
abatement, or intrusion, with an intent to create 
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the warranty, is of no avail to bar person^ 
injured by the disseisin. 

But though an estate be turned to a right by 
disseisin, yet a "warranty annexed to that estate 
on ad alienation, or on a telease, or confirmation^ 
of title by any other person than him whtf 
committed the disseisin t or eveh ; by the dis- 
seisor, if the disseisin was without an intention 
to create the warranty, Will be fr£e from tlie 
objectiori of being a Warranty commencing by 
disseisin, Lkt. §697; ' . 

And air between the' parties and thfeif heirs, 
the warranty is good, 1 IhAt. 367 a. thbtagh it 
would not be ofav&il against thbSfe "who are 
injured' by the disseisin v .»•»... 

Unreal ■ warranty is - when ' thfe ! warranty de- 
volves, and thfc right * descends, art the tame 
person; so that the party has thte right a& fcteir, 
and i» also the heir within the sriope of the 
warranty; The warranty may descend 6h die 
lineal or collateral heir, hizJ sari hi* nephew, 
who by possibility might > hfcv* ' cktitafetl ' the 
land arf heir, fr<Jm the ))<itfl6n Who nttlde the 
warranty, 1 Inst. 370 a/ ' " "^ v ! J ' 

A collateral warranty is a warrahty collateral 
to the title to the land, 1 Insrt. 870 ft ; tfrid ifs, when 
the party has a* *igh« to the lattti, iri same dther 
character, or utfder soitife other circumstances 
than 'those in which ^he'^rartty ^vol*feS l «fl 
him; for instance, A totifcttt in tail distoiititrtf^, 
leaving B his heir* arid also -his - i&de £n > tw j 
in this instance, the warranty is M&h hstkute 
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the lien of the warranty, and the titfe, come 
through the same ancestor, in tbs.samS lx&$ of 

descent. , . „ i;;i.-"V. :«•' 

Thus, if an elder brothfir, ^n^nt ia,tail, 
discontinue with waxrantyi-wddi^da^vfeig^s 
brother his general heir, and afcp the hew in 
tail, the warranty i* Uw»U- because ;tbe .right 
arises in the sanj^line as Ata-liefr. or obligation 
of the warranty descended. . - „ , > . 

But if 4 d^cpAtinqanfi^ be, made* by ^ tenant 
in tail male, with warranty, .aftd. he d^, Jflftviog 

U, A.id^ugVt^^ or »bi§ iWber, bis; beif* »3tnd 
s»icb davght^r t»; brat^pij is<«ntitkid,t# tbs land 
uuder^r^J^a^er^apunrfihas^r; orbyidetoent 

from a different ancestor* .in 1 , this c^sfi^the 
warranty is .collateral,, , because, tha Jjen.olutfie 
warranty, and tbp : titled tfre laiMfe* **#■ derived 
in different .line** . ,Sp if a sqjH, be disseised by 
his father, .wd.jfte tether alien with warranty, 
and dfe, | leaving the son hi* hoir, this is a 
collateral warranty, -IAtt % 704. 

Ill short* no warranty is lineal unlesa the 
party ,^ho i& the beic is, to take after, and by 
descent, or quasi by descent, from the person 
who created tfw ,^rranty\;^ $o that at the same 
time that, be i* l)?*r to, the Jand» hs is hcir> to> 
that is, bound ;by> $b$t warranty,- and must 
name the person .creating th$. warranty in 
making out his pedigree, IAtL § 706,- and. i» 
dqdv^qing a title to the .lsind, , . . . : 

IMt. % 7Q5t. gives thp iwwon and tbte 4e*mpr 

tion of collateral warranty* in application. to the 
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example in § 704, of a disseisin by a father of hiV 
son, and alienation with warranty by the father, 
and a descent of the warranty on the son, in these 
terms, " because if no such deed with warranty 
" had been made, the son in no manner could 
u convey the title which he has to the tene- 
" pients from his father unto him, inasmuch as 

4 

" his father Had no estate or right in the lands;" 
and he concludes, " Wherefore such warranty 
u is called collateral warranty, inasmuch as he 
" who maketh the warranty is collateral to the 
" title of the tenements; and this is as much 
" as, 4 to say* as • he to whom the warranty 
" depcend^th could npt convey to him the title 
" which he hath in the tenements by him that 
" made the warranty, in case that no such 
" warranty were made, 

And a warranty may be collateral, although 
the blood be lineal; and the warranty may Ik 
lineal) albeit, the blood be collateral, 1 Inst. 376. 

Thus Littleton in 716* observetii. 

" Also, if a man hath issue, three sons, and 
giveth land to the elcfcst son, to, have and to 
hold to him and his heirs of his t)od y begotten, 
and fpr default of suet issue the remainder to 
the iqiddle son, to him and to th§ heir$ of his 
body begotten, and for default of such issue of 
the middle son, the remainder to the youngest 
son, and to the heirs of his body begotten ; in 
this case, if the eldest discontinue the tail in 
fee* and, bind him and his heirs^ to warranty, 
and dieth without issue, this is a collateral 
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warranty to the middle son/wid shall be a 
bar to demand the same land by force of the 
remainder; for' that the remainder is his title, 
and his elder brother is collateral to this title., 
which commenceth by force of the remaihder. 
In the same manner it is, if the middle soiji 
hath the same land by force of the remainder; 
because his eldest brother * made no' discon- 
tinuance, but died without issue of his body; 
apd after the middle made a discontinuance, 
with warranty, &c. and dieth without issue, this 
is a collateral warranty to the youngest son. 
And ajso, in this case, if any of tbe said sons 

' ' 1 I'll **'»<! ' 

b$. disseised, ahd the father that * made the 
gift, &c. rfeleaseth to the disseisor all his' right, 
with warranty, this is a , collateral warranty to 
that aon upon whon^ the warranty descendeth, 
Causa, qua supra " 

, The learning of warranty, emphatically de- 
nominated a curious and cunning learning^ 
% 1 Inst. 366 a. is collected and well arranged 
in ShepparcCs Touchstone ; Chief Baron Comyns's 
Digest ^ and Coke on Littleton. * ' 

It 'should be read first in Corny ris's Digest; 
secondly,, in . Sheppard's Touchstone ; thirdly, 
in Coke onLitt. ch. Warranty, with Mr. Butler's 
Annotations. ■ , 

"The leading points are, 

,1st. A warranty may. be lineal as to one 
person, and collateral as to another person i for 
instance 9 A is tenant in tail, with remainder tp 
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JB, hid : brotherrtn tail; he discontinues with 
warranty, And dies, leaving C his issue in tail, 
this w&rr&trty id lineal as to C; and collateral 
as to B\ ' 

2dty, The s&me vrairratfity may, as to the 
same peiwn^ be lineal as to one estate, and 
collateral as to another estate : as, if A he 
tenant m tail male, tierrt&itidertib JB his sbn, in 
taiB ^enteral* ctfid A d&cofttihtie, leaving B his 
son v his Weto at'<IawV this warranty' is linedl as 
to Bj ih respect 6f hid ek&ie iii tailtitatle, and 
collateral W to hitf estate ftvtaiil getoefdl. There- 
fore if Sdte Without' is^Ae'lnale; leavfarg C his 
daughter* hid 'issue 'in 'tail 1 , * the ttaif ria!nty is fcbl- 
latent a* to C; - ; ■*"'■ -V !! '--•' , • °- ; 

Sdly.Tbedttttie^i-rttot^ triity be'finea^tfs to 
onew^<%^fthi6 landi'a^tttilkte^ar^thfe 
other pmetg. •'' } ''' iK,t ' Lv j: "• "' 

" As, tf (Irf#r. § 71«.)'the tenafitin'tafrhath 
issue two datighlert^ahd dieth, ant! the* elder 
entered* into tha-whete^ 'krtd fheredF VWtkfefch a, 
feaffifcent in fee with warranty} &c.'rtiM : fiftar 
the eldet daughter dieth without ' fesfce ;' ftf this 
case, the yewtigfcr daughter is tinted' as 'to the 
one moiety, and us to^the otfoer ititoiety she is 
not hatred. ; For as tt>: the ifftoiet^ -*hieh ,,( bfe- 
longeth to the younger daughter, shells fearred ; 
because, as to this partake 1 Catfnot teoav^ the 
descent by ftH&ns' of her feldetf 'aisterj fend 
therefore as to this moiety this is a tooftartterad 
warranty, ftot as to the othttr hfofei^ ifhich 
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belongeth to her felder sister, the warranty is 
no bar to the younger sister, because she may 
convey hfer descent as to that moiety which 
belongeth to her elder sister, by the same elder 
sister; so as to this moiety which beldngeth to 
the elder sister, the warranty is lineal to the 
younger sister/' 

If A y being tenant in tail, .discontinue xvith 
warranty, leaving three children JB, G* *fld : D, 
the warranty is lineal to all the children*; and 
will not bind the entail without assets. C, One 
of the j children, releases with warranty, aad 
dies without ;$su$; pn his death this- war mnty 
descends, , \t is collateral as to B, if heir* tiheal 
as to D, if heir. If £, not having asset* from 
his Father, claimed in the life-time of C, there 
would be no impejdiment to his recovery, be- 
cause at that time the warranty of C had ftot 
descended on Jbjim; and the warranty of A was 
lineal, and there were notany adseta* 

If he charmed after the death of C, then* as 
the collateral warranty had , descended on hita, 
the warranty would be an impediment to him, 
as the law would presume that he had had, or 
would have,.. assets from A by descent. . 

The like observation applies to the Js$u» of 
B ; and if B die without issue, th^i Jj) would.be 
heir of C ; and as. to l&im, tb.e , warranty of C 
would be lineal, and »o fear without assets. 
Liu. sec. 708. . 

4thly. A warraiftymay be a bar at one time,*ind 
not at another time. This point is illustrated by 
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Litt. § 708 ; a section which also proves soW of 
the propositions formerly advanced. That section 
is in these terms ; " Also if tenant in tail hath 
" issue three sons,* and discontinue the tail in fee, 
" and the middle son release by his deed to the 
" discontinuee, and bind him and his heirs to 
" warranty, &c. ; and after the tenant in tail 
" dieth, and the middle son dieth without issue; 
now the eldest son is barred to have any re- 
covery by writ of formedon, because the 
warranty of the middle brother is collateral 
to him, inasmuch as he can by no means 
convey to him by fbree of the tail any descent 
" by the middle, and therefore this a collateral 
" warranty. But in this case, if the eldest son 
" die without issue, now the youngest brother 
"may well have a writ of fotmedon in the 
" descender* and shall recover the same land, 
" because the warranty of the middle is tineal 
" to the youngest brother; for that it might 
" be, that by possibility the middle might be 
^seised by force of the tail after the defeth of 
" his elder brother, and then die ydungest 
u brother might convey his title' of descent by. 
" the middle brother/' ; 

The material distinction at die common law, 
between lineal and collateral warranty, was, that 
lineal warranty was binding with assets,- while 
collateral warranty was binding with or without 
assets. 

But now, by the' enactments of the statute 
of 4th and 5th Anne, c. 16, even collateral. 
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warranty is not binding without assets, except in 
the particular case of a warranty by tenant in 
tail in possession, and consequently by a per- 
son who could bar the remainder by suffering 
a common recovery. 

It U observable that a warranty dots not confer 
any estate.; it does net give any titles (1 Inst. 
372 a.) it is mately a protectant to a titlg ; a 
shield or deforce pp ngapist those who »e hound 
by the warranty, wh^e they, are bound, No 
positive bar to the entail is. created. la the 
pithy language of Lord Coke (Hnat. 372- a), 
" it doth not give a right, but bsodeth only a 
" right, to lopg m the saiqe" [the obligation, 
it is apprehended] f* continuethJ' 

On these grounds it seems <to follow, that a 
tkle depending gnwarrmUy um4 a title jtridly 
marketable* 

Besides if it shank! happen that the Warranty 
should descend, on one person, and the right 
under the <entail on another person, the title 
under . the entail might, cateris paribus, be en- 
forced, since, who* the action is brought, there 
does. not eiist any available defence, by force 
of the warranty, which can be pleaded by way 
of bar to the demand ; and in the nature of 
things . it may happen that the warranty may 
descend on one person, and the right to the 
estate tail on another person ; for instance, if a 
person entitled under. an estate tail should be 
attainted of felony or treason, and die, leaving 
issue, the blood of his issue would be corrupted, 

£ £ 
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and the attainder and subsequent corruption of 
the inheritable blood, would, even as to lands 
not forfeited by the treason, interrupt the 
descent, and thus the issue might claim, under 
the estate tail, and consequently would be pro- 
' tected by the warranty from any bar ; so that 
the warranty would be extinct, although the 
right under the estate tail existed ; and hence, 
in continuation of the passage which hai been 
cited, lord Coke observes, " if the collateral 
wafrkiity be determined, removed, or defeated, 
the right is revived." 

It may happen from 6ther causes, as Well as 
cofru'ptiori of blood, that the warranty, though 
binding for a time, mAy ceabe to operate; 

It k also to be observed, that no warranty 
will be binding unless it be annexed to an es- 
tate which is previously discontinued/ or turned 
to a right of action, or unless a discontinuance 
be effected by tlje operation of the warranty. 

A warranty will not bind a mere right of 

entry ; consequently it will ttot bar a title 

under a term of years, or other chattel interest, 

1 Inst. 389 ; since the only remedy of a termor 

is by entry, and ejectment which assumes an 
x entry. 

Nor will it bar a mere and naked title by force 

of a condition/ with a clause of re-entry, ox of 

exchange, mortmain, consent to the ravisher, 

or the like, nor a writ of dower* though it be 

an action, 1 Inst. 389. Lord Coke has assigned 

the reason of all the examples except the case 
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<of dower, in these terms, " because that for 
these no action doth lye; and if no action can be 
brought, there can be neither vouther, writ off 
warrantia carta, nor rebutter, and they con- 
tinue in such plight and essence aa they werfe 
by their original creation, 1 and by no 4c* ean 
be displaced or devested out of their original 
essence, and therefore caonot be bouftd » by 
any warranty* And as , to dower, the assigned 
reason is, " because her title pf dWf r c^ancft be 
devested out of the original ^sqquce '' ; , .J, Jnst. 

So it is of. a feoffment, causp, m^riowjiii 
prafocuti, \fojriL.; and it may be added: t^ the 
like rule applies to, titles by devise, and ia par- 
ticular by an executory, devise in derogation 
and abridgment of apnoxfee, ., - . , .-, 

AU these interests may be barred by non- 
claim on a fine with proclamations, levied -after 
tlie possession is adverse. , 

In one case, dower was. held to be barred by 
non-claim on a fine levied before the possession 
was adverse . to the title of dower ; Menvill's 
case, 13 Rep. 19* 

Of Estoppels. 

Eveit at the common law estoppels are 
odious, while warranties, as a species of as- 
surance, are favored. 

Estoppels do not give an estate ; tfcey do not 
devest any interest; they merely bind the in»- 

£ £ 2 
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terest by conclusion, precluding the parties as 
between themselves from asserting or denying 
this state <rf title. 

I& ^consequence of the statute de donis no 
estoppels fcf * donee or heitf in tail will be 
binding on the succeeding heir in tail merely 
•a* estoppel*.* ' 4 4 ^ . 

But the -statutes df 4 Ben. VII. o. 24, and 
32jien. Vili^«e.96, igive to fines with procla- 
mations, «veii j when n thfey wete to operate by 
estoppel; a*fe* more extetisrvfc " operation than 
even v the like ■ «4t»p{>ek ihad' M ' the common 
lawagallist^*n^fl^ltei«i !,t " ?, "--'J •■■" • ' 
- S«bjdc*l tb'^thi** sttrtutkbfe 'tex^ltifoti to the 
prejudice »^f J tfetf iku^, ^llere i^^nlto'flow two 
dieuriot 1 j?ropo&itiotos ; \ ' - ""• ' - ,,h J . 

• li All asatiraitety^by otf'frtfrti 1 * tenant in 
tail, though bjteratWe vWiiy by j4 estoppel; will 
have l tta like opersttidh and' 4 feffec^'!as against 
him, as they vc*M have 1 had jtghmst him if 
they had profcdeded- tfhyfai a : tenant in. fee- 
simple; fo* he ■ hfttasfeif- 'is iti the &Mie condition 
since the statute - tie *<fanis 9 ] as if that statute 
had not passed: /•." { ! 

2. No* bstdppel by ttr'ajgainst a tenant in 
tail, or an heir of ehtaii> \frifl hav£ any effect 
as against the next'&dctastif iii tailr ' 

Between estoppel } arid evidence ther6 teems 
to be a wide difference; since 'acts which are 
to opetate by 1 waiy of evidence, are quite dis^ 
tinct from acts which : afrt to operate by way of 
estoppel. ■•■'•■ 
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Estoppels are received as conclusive, and 
preclude the investigation of the real merits* of? 
the title ; while, evidence is merely the medium 
of establishing facts which do exiftt, or h&v& 
existed. i. ' ■ 

Thus, a recital of a lease for a year, p* being 
evidence agappjt a, gjifmtQr tewnt in .tail* irtfay , 
it is apprehended, .be* evidence agnttsrt alii £er- 
sons qonnected with himan.frfivity, as theoisane 
in tail, the persons in, reversion and jemajrjder, 
&c, Whilp an.estpppej, though ,ifc WQi«kl pre- 
clude the grantor being, tenant, in t$M* \Would 
not be binding, merely .^.aneistoppei ^gwnst 
the hefts, iq fl tfljl. > ^bese, , distiftptVan* >d*ejCKr 
amined; and the cases whifth< ; JWQWufhatooen* 
veyanqeS: which. *aro ijifomwh, -Hi rHoo varies 
without a tenant of.tJbe freehold, ao&. convey- 
ances compile fajici binding ^ainat , ttej tenant 
in taijj, a»4 pass thfi esJa$e i^feasiblyifts^gaiart 
the heirs,. in , fril, ^though, tb^y areinojt valid 
against or b|iadiijgt qMhwe , b#irs*i for waqtsof 
a tenantr tjo the. w r ft, o£ entry.; and the effect 
of recitals by tenants in tail is? emmioed and 
discussed in tjvfc Treatise, ion jthft Practice of 
Conveyancing, % ¥.ol p..4S3. . . , 

. It follows; tha^ tfoe . i^Qver or hi»sel£ e&otnot 

falsify 9i rscov&cy} W *b%t an., erroneous; reco- 
very is gppd till jevecasd,. and .w»ounts,<to a 
conveyance as fystwsen, the partiep, when, one 
of tjh^in.has 3. seisin ; and <as< $n extinguishment 
by estoppel, when there is merely a right of 
action or of entry. 

£S3 
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And the recovery has its operation against 
him by estoppel and conclusion, which shall 
not bind the issue in tail who claim performam 
doniy MarquU of fFtiicfiesters case, 3 Rep. 1. 

So in Oarert v. Morgan, cited 3 Rep. 5, the 
case \vas ! supposed to be the same as if the 
husband had had a remainder in tail expectant 
on an estate for life, ( in which case .the book 
continues : "A common teroveryfaad against 
him shall not ■ bind, because he was not tenant 
of the precipe, nor fceised by force of the tail; 
but the Recovery as to the estate of the husband 
took its feflfect by estoppel' and conclusion, and 
therewith agrctetti, 4 19 Edw. IV. c.-I4. That 
against a common recovery against the ancestor 
in tail the issue may say that the ancestor was 
not tenant, " tempore brttis? thus, both these 
cases suppose the recovery to be good between 
the parties', and consequently they mast ope- 
rate as a conveyance; and the issue in tail, and 
those in reitoainder, are driven' to thiir writ of 
error to avoid the recovety ; • and it Would be 
highly inconvenient that the tenant hi * tail 
should continue seised contrary to his own 
solemn act, or that the person to whom he 
conveys, and who is named tenant in the pro- 
ceedings towards' the recovery, should be at 
liberty to defend hiittstlf; and consequently 
retain the estate, by alleging the incapacity 
of the tenant in tail to suffer a recovery, which 
will not bfe binding against his issue and those 
in remainder; and it cannot be supposed, that 
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if the demandant acquire aseisin, either in fact 
or in law, he can claim to be exempt from the 
uses declared of his estate* 

In Bennett and others v» Vode, 9 Mod. 314, 
the chancellor treats a recovery by tenant in 
fee-simple as. good to bind him and his heirs 
by estoppel, although there is not any tenant 
to the precipe ; and adds, " the reason why 
there is no want of a tenant to the precipe in a 
recovery by tenant in fee, is this* . that if such 
precipe is brought against a stranger who is not 
tenant, and* he vouch the tenant of the lands, 
and he eaters into warranty, fry th*t he admits 
the stranger fry be tenant * of the, lands* and so 
binds himself and his l*eir* by estoppel/' He 
proceeds to observe, "Bat if he >had been 
tenant in tail, this would not have estopped his 
issue , because he claim* by a superior gift, 
per formam doni % and not through or by his 
ancestor/' and in the case before the court, he 
said, " These recoveries have revoked the will ; 
and Sir John Leigh has by them acquired a 
new estate to the purpose of revoking the will, 
although it fee an old one." In short, the 
recovery had the etfect of passing the inheritance 
to the demandant; and for want of an express 
declaration of uses (for so the case appeared 
upon the fact*) the use resulted. This resolu- 
tion then is an admission* that in the case of 
a tenant in fee suffering a common recovery, 
without a good tenant to the precipe, the seisib 
passes to die demandant, and the uses arirt on 

£ £ 4 



424 ON TITLES r 

his own seisin, as expressly declared, or result 
by operation of law.~ 

Also, in Duke and Smith's case, 4 Leon 238, 
it was agreed, that if he in reversion suffer a 
commdtf » recovery to uses, his heir cannot plead 
that his fatter had not any thing at the time 
of the reddvery, for he is estopped to say, that 
bifr'fatbet'waa not tenant to the precipe; and 
therefore! it ! i* a good recovery against him by 
way of estOppd. • ' 

Aftd m Lord Say and Seitfb * casd, 10. Mod- 
40* ' the language of the court is, that common 
recoveries, although there are 1 no tenants to the 
precipes, bre godd,' by way of estoppel against 
th£ parties who sttfer them, though not against 
the remaofndelr-ntran^stfaAger) &c. • 

Though (he authorities) are' for the most part 
applied tx> the case of a tenant* in fee, who 
suffers a coiftmon recovery, yet there is every 
reason to believe that tenant in tail is precisely 
ia the same* predicament, for this purpose, as 
tenant in Jee-; with the difference only, that in 
the case of a tenant in fee thei ' recovery never 
can be avoided; while in the case of a tenant 
in tail* the recovery may be atoideict by the 
issue. in tail* or those in reversion or remainder; 
but the recovery will rettain '\ in > force till 
avoided; and when the principles on which 
recoveries are. fouaded are traced* through * all 
their circumstances; when we fallow the just 
conclusion, " TJiat .the recovery would certainly 
estop the tenant and his heirs from alleging 
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fcny thing contrary to \\f when we also con- 
sider that the parlies to the judgment of a 
court of competent jurisdiction are bound by 
it, and that if the seisin do- not pass* to the 
demandant, it must remain in th# teuaut, and 
that the tenant, or his heirs cannot? after judg- 
ment aver that he was not tenant, tbowgh. he 
might in the* first instancy have* pjta^ded non- 
tenure ; and fctat the .vouchee ca«not, 4 itftpr the 
recovery suffered, object that t]|3 f ,^af0VQry is 
inoperative ; -s^th** Ae,p^rti^.ta4;h^ j«dgjBi/&nt 
can never avoid it,, except;, fer error Apparent 
on the reeprd* .aa<4 no*3? for an- eptyowQu* 
fact, as nontenure, v &c. j we.<roaysp*isfy our- 
selves that . the « • deisua uwhifljt* , , v«p& * , ii* - >, the 
tenant is dmwn /O^t^pf-huiiM^y t^^,p^*atiott 
of the recovery , and* pjwes to, thcpdeiqaiMtant 
in the recovery, and <supplie*«.a .seisin to the 
uses, and consequently; confers, a. . title to . the 
freehold, .undtift whicknthe recovery, though 
defective a^ai^at , the ; i$^we, reversioner and 
remaiader-rioan>. may.. be supported as a con- 
veyance, . fully . operative against the tenant in 
taiL t .w >. .. 

If this tpi&io&.he well founded on the autho- 
rities,, and it certainly is warranted by them 
as far as they go, there . is more caution than 
necessity, in . considering a recovery without a 
gqod tenant to the writ of entry as absolutely 
void, instead of being voidable only; and the 
practice of requiring, for the purpose of suffer- 
ing another recovery, that the person to whom 
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the freehold waa conveyed by the former 
recovery deeds should be the tenant to the new 
writ of entry, or join in making the tenant to 
that writ, is not well founded. 

When t]*is point shall be established and 
placed foyoud a. doubt, either by a decision, or 
by the concurrent opinion of gentlemen of the 
most distinguished eminence* the practice of 
insisting pn. the concurrence of the former 
tenant, or his representative, ^future cpnvey- 
aacfts* will be relieved from. » considerable 
difficulty. ... 

. , It ©ampins, to h* added, that. t£ rip?, of years, 
and other like interests which .commence in 
intereat by estoppel, are* j*ith the exceptions 
already noticed, binding on all persons who by 
deaeent, by gift, or by purchase, become seised 
of the estate which is to feed the estoppel. 

As to Ttnawto for Life. 

Under this division may be ranked the 
estates of persons who are lherely tenants for 
their lives, by grant or devise ;> and also of 
persons who have estates for life, by operation 
of law, as tenants by the curtesy, and in dower, 
or from an estate tail changed by the hnpossi- 
bility of issue, into an estate tail after possibility 
of issue extinct; also of persons who hare estates 
for several lives, or who have estates for the life 
of another person, or the lives of several other 
persons, and who are therefore called tenants 
pur autre vie. 
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There may also be estates for life, though 
they are determinable by marriage, or other 
like events, connected with life. 

The learning on estates for life, and the. 
modes tod the terms by which they are 
granted or cfeated,' and the de'gteeB 'of tfwfler- 
ship conferred by different eatertefe for life, 
are considered in the Essay m tkt : Quantity 
of Estates, under the chapter Estates for Life, 
Curtesy, and Dower. ' ' " 

Of the cirfcum&taticfcs which tniisft concur, 
in order to the existence of a title by curtesy, 
or in dower, some further observation 5 will- be 
introduced in the progress of thisr* work. 

In this place it will be sufficient to observe, 
that tenant for life ha* only a particular estate. 
He may transfer that estate '; or he ihay create 
any underlease to be derived out of' his 
estate. All estates he shall grant will, as far 
as they are derived out of his ownership, and 
depend for effect on his, estate, .without the 
intervention of any k power, determine when 
his estate Khali have filled the measure of its 
duration. 

And if the estate be determinable oq some 
collateral event, a* marriage, such event, when 
it happens, will induce the determination of 
the underlease, or derivative estate. 

But by a tortious* alienation, and which 
necessarily asnoiutts to a forfeiture of Jus estate, 
a subject which will be more discussed in a 
subsequent page, he may convey the fee by 
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wrong, or tortious alienation, as by making a 
feoffment, &c. He may also commit a for- 
feiture by such feoffment, or by levying a fine, 
which asserts a title to the fee, or by suffering 
a common recovery ; except indeed he joins 
with the tenant in taij in suffering the recovery, 
under such circumstances, even though the 
estate Tbe held under a remote remainder, the 

•. f"f i "• ; n • • . y. ' , r 

recovery will not, according to the case or 
Smith and Clifford, 2 T. Rep. 738, amount to a 
forfeiture of his estate ; but see Jretnarn s case, 
1 Rep. 14 b. which is an authority for the con- 
trary position, wheq the estate tail is held 
under a remote remainder* , 

He may also forfeit his estate by joining the 
mise in a writ of right, or by accepting a fine 
from another, who asserts by the fine a title 
to the fee. , 

But it is easy for a tenant foj life to assist 
a tenant in tail in suffering 9, recovery, without 
incurring the forfeiture of his qst^te ^r life. 

This may be done either by the 100,000/. 
clause, 1 Vol. of Practice of 'Conveyancing, 
p. 480, or by keeping a reversiop, or ty limiting 
uses, whiclv shall give him an estate interposed 
between the estate of the tenant to jthe writ of 
entry, and the remainder or reversion* 

An estate for life may be surrendered, or 
may merge ; but neither . the surrender or 
merger will have any effect to defeat or deter- 
mine any underleases granted, or charges 
created, by the tenant for life, prior to the 



UNDER TENANTS FOR LIFE. . 429 

toerger or surrender. Nor will a forfeiture by 
tenant for life, by tortious alienation, involve 
or prejudice the interests of his tenants, or 
those who have charges under him. 

As in other instances, the estate for life must 
determine by force of its limitation, or mpst be 
defeated by a condition, in order to involve the 
interests of under-tenants, in the consequences of 
the determination of the estate of tenant for life. 
Hence Lord Coke, }. Ijast. 233 b^ has drawn 
these distinctions:. ^ And It is to.be observed, 
" that a condition inlaw, by force or a statute 
" which giveth a recovery, is in some cases 
more strong than a condition in law without 
a recovery. For if lessee for life make a lease 
for years, and after enter into the land and 
" make waste, anil the" ltflsor recover in an 
"action of waste, he shall 'avoid tKe lease 

" made before the waste done. But if the 

• it* » i a « »~ . 

" lessee for life make a lease 'for years, and 
.. " after enter upon him, and make a feoffment 
" in fee, this forfeiture shall not avoid the lease 
" for years^ Nor, in any of the said cases a 
4t precedent rent grantecl out of the land, shall 
" be avoided. For if lessee for life grant a rent 
" charge, and' after doth waste, and the lessor 
" recoveretb in an action of waste, he shall hold 
" the land charged during the life of the tenant 
•* for life ; but" if the rent were granted after 
" the waste done, the lessor shall avoid it. 

" And the reason wherefore ' the lease for 
" years in the case aforesaid shall be avoided is, 
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44 because of necessity the action of waste must 
" be brought against the lessee for life, which 
" in that case must bind the lessee for years, 
" or else by the act of the lessee for life the 
" lessor should be barred to recover locum 
" vartatum, which. the statute giveth. 

" If a ma® hath an office for life, which re- 
quireth skill and confidence, to- which office 
he hath a house belonging, and charge th the 
house with a flent during his life, and after 
" commit a forfeiture of his t office, the rent 
charge shall not be avoided duffing his life ; 
far regularly a nan that taJteth advantage 
" of a condition in law* shall take the land with 
" such -charge i as ; he. finds it* . And therefore 
" Littleton* is here to be, understood, that a 
" condition irk law i&as strong as « condition in 
" deedy as to. avoid the estate, or interest itself, 
" but not to avoid precedent charges, but in 
" some particular cases, as by that which hath 
" been said appeareth." 

In investigating a title, , it frequently, and 
particularly in the construction of wills, is 
necessary, to consider whether an estate for 
life, an estate in tail, or in fee, has been limited. 
The greater port of the difficulties which 
occur om this subject ate considered in the 
Essay on. ihe Quantity of Estates, chapter 
Estates, Fee, in Tail, and' for Life; and in re- 
ference to the important rule in • Shelley's case, 
in Fearne on Contingent Remainders, and in the 
Succinct view of the rule in Shelley s case ; a rule 
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which governs se large fc portion of the transac- 
tions of mankind. This rule is expressed in these 
terms by Mr. fearne, Con ting. Rem. 4th edit. 30, 
" Where the ancestor takes an estate of freehold, 
l>y any gift or conveyance, and in the same gift 
or conveyance there is* a limitation, mediate or 
immediate, to his heirs, or heirs of his body, 
the word ' heirs' is a word of limitation of the 
estate, and not of purchase/' 

By Mr. Serjeant Glynn in Perrin v. Blake, 
MS. Reports, * In any instrument, if a freehold 
be limited to the- ancestor for life, and the in* 
heritance to hi* heirs, either mediately or imme- 
diately, the first 'taker takes the whole estate; 
if it be limited to the heirs of the body* he takes 
alee-tail; if to his heirs, a fee-simple/' < 

And by lord Coke, 1 Inst. 376 l>. in these 
terms ; " Whensoever the ancestor taketh any 
estate of freehold, a limitation after in the same 
conveyance to any of his heirs, are words of 
limitation, and not of purchase, albeit in words 
it be limited by way of remainder ;" hitt. $ 719. 

If any further 1 information be wanted on the 
subject of this rule, of the case is to be governed 
by any particular decision, recourse must be 
had to the Abridgments and Digests* uader the 
title Devises, .Remainders* Estates; and to the 
Reports, and the Indexes to the Reports. 

Also it is frequently important to consider 
whether an estate for life is determined %: whether 
it was duly surrendered ; or whether it has been 
determined by merger. In many cases it will 
also be important to ascertain, that the estate 
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for life was so defeated, surrendered, merged, 
or determined before a given time. 

This is more particularly important when the 
question arises, whether an ancestor was actually 
seised, so as to become the stock of a new 
succession ; whether a contingent remainder 
has been defeated by the destruction or deter- 
mination of the particular estate, before the 
remainder could commence in possession; or 
whether a recovery; was duly suffered, and 
consequently the freehold was in the person 
against whom the writ of entry was brought ; 
also, whether an estate in remainder has become 
an estate in possession, so as to warrant the 
exercite of certain powers given to tenants for 
life, when in possession, &c. or to confer a title 
by dower or by curtesy. 

These points should be very attentively con- 
sidered, as often as they may have any influence 
on the title. 

In many instances also, it is essential to the 
title, to consider and .decide whether trustees 
have merely an estate for life ? or an estate in fee. 
This point arose in the cases of Bagshaw v. 
Spencer, 2 Atk. 246 : Smith v. Shdpland, 1 Bro. 
Ch. Cas. 75 ; V enables v. Morris ,. 7 Term Rep. 
342 ; Do ed. Compere v.' Hicks, 7, Term Rep. 
433 ; Curt'is v. Trice ', 12 Ves. 89 ; and was 
much discussed in the late case of Wykham v. 
Wykham, 11 East 458, 3 Taunt. 316; 8 Ves. 
395 ; Jones v. Say & Se/e, 3 Bro. Ch. Cas. 458. 

When trustees have the fee, all the subse- 
quent limitations will f be mere trusts, and a 
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Common recovery duly suffered will be good in 
equity, without the concurrence of the trustees ; 
but when the trustees have the legal estate of 
freehold for the life of A or of JB/and the re- 
mainders are of the legal estate, it is impossible 
to suffer a valid recovery to bar the estate tail 
and remainders without the concurrence 'of the 
trustee as having the freehold ; 1 Vol. of the 
Practice of Conveyancing, 24, 166. 

• In some cases alsoj a question arises, whether 
the trustee who has the freehold can, without the 
direction of a court of equity, assist the first 
tenant in tail of the legal estate, in suffering a 
recovery. 

It is agreed that such recovery will be good 
at law. 

The only doubt is, whether a court of equity 
would restrain its operation by treating the con- 
currence as a breach of trust ; Moody V. Walter, 
16 Ves. 283, and the parties as in the same con- 
dition as if no recovery" had been suffered. 

* Estates for tbe life of the tenant himself will 
necessarily determine with his death, and of 

% course no right by succession arise from his 
tenancy ; but estates for several lives, or even 
for the life of a stranger, or ah estate to a man 
for his own life, which becomes vested in another 
as his assignee, in other words ; estates pur 
autre vie, may devolve from the tenant to certain 
persons as his successors. 

This was formerly considered as a title in 
some cases by special, and in other cases by 

F F 
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general occupancy, a subject well illustrated 
by Blackstone in his Commentaries, 2 Vol. 
chap. 16. 

The title by general occupancy has ceased ; 
and the estate will belong to the heirs, or heirs 
of the body of the tenant, if they be named as 
specia loccupants, otherwise to the executors or 
administrators ; as substituted in the place of 
general occupants. On this subject see Essay 
<m the Quantity of Estates, chap. Estates for 
j-^iie* * , , j* « 

Such .estates, when transmissible to heirs 
generally, are now devisable by a will attested 
by three \y1toes3es ; and when the lands are 
devised, the devisee will take, a$, or in the 
nature of, an occupant* 

It is clear that if . .the lands are descendible 
to the heirs, the right of the. heir cannot be 
defeated by a will, unless such wiU be attested 
by three witnesses. ♦ . .,, M 

The statute b?d also been applied in practice 
by some gentlemen, to devises of lands in which 
the executors, &c. took as executors for want 
of a special occupant 

It has always been the opinioa of the writer 
of these observations, that though the executor 
might have a legal title against a devisee, for 
want of an attestation of the will bv three 
witnesses, yet the executor, taking as such, 
must be bound in equity at least, by all the 
dispositions of the testator's will, and conse- 
quently the legatee will have the benefit x>f the 
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disposition in his favor in equity, if not at law ; 
and it should seem in equity only ; for it would 
be strange that the freehold should be changed 
by mere assent without a conveyance. 

It is now decided by Ripley v. Waterworth> 
7 Ves. 425, that the executor is a trustee for 
the legatee, although the will be not attested 
by three witnesses. 

An opinion also has been -sometimes given 
that when a feme ex&cutrix has an estate pur 
autre vie, in her character of executrix, the 
estate may be aliened by her arid her husband 
without a fine. 

This opinion is questionable at Ifeast ; and it 
is not by any means safe to act oh it. The 
better conclusion is, that no alteration is made 
by the statute law in the mode of alienation : 
and a confident Opinion is entertained, that there 
cabnot be any alienation binding on the wife 
without a fine, or other assurance of record. 

The rules and principles of tenure require 
that there shbuld be ' a fine,- &c. An estate 
of freehold cannot pass from a married woman 
without a fine, or some other assurance by 
record ; 1 Scholes and Lefroy 290. 

So copyholds for life in trustees for a woman 
are frequently cohsidered as her personal estate; 
and it is contended, that she and her husband, 
and the argument must -go the length, that the 
husband alone, may alien these copyholds by 
deed. But it should seem 1 that unless there 

F F 2 
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be an express trust, converting the realty into 
personalty, a married woman has an interest hi 
. the copyhold itself by way of realty, which 
cannot be barred or aliened by the act of her 
r husband, or of the husband and wife, except in 
the same mode in which they might have trans- 
ferred a legal estate in the same tenement. 

In all cases pf ajjenafyop of Jife estates, simply 
i and aloa? f tfye 'fjajie st^r cmcessit is proper to be 
adopted, and it phou^, be a, fine for the life 
.'•or lives. t t • . ^ M . iM ]t t ^ ^ ( • 

A fiq^vrh^i^ the fee ; and 

even a fi^pe sur jqncessfa amounting to a grant 
in fee, would be a forfeiture if the parties had 
the lqga} ^estate ; fw 90 .attention, by the 
equitpVJe.^^s, wi]^ be ? .* fa^itpre of an 
equitable estate. ,, - . > 

Estat€jf ffor,^ life; or ljyes, though limited to 
heirs of the bqdy, arp mere estates of freehold, 
and not of inheritance. 

Therefore i^p dower^y qujrtesy can arise from 
the seisin pf an es^te of thjs'depcjription; Grey 
*v. Manock, qit^d 6 Tenja it R^p. 29^1 ; jB/ofte v. 
iB/tfAre in tfcte Exchequer. 1 786. ." . 

Npj: is a^ estate t^il created., Th^re is merely 
an estate in the nature of an estate tail ; a quasi 
€ntoi/ ; Low v. J$vrron 9 3 P. Will. 202 ; Grey 
v. Manock, G Term Jtep. 292. . 

This quasi entail is npt within the protection 
of the statute de dotiis ;- per lord Northington in 
Grey v. Manock, ibid. 



UNDER QUASI TENANTS NI TAIL. 437 

' As a quasi entail may be created, so re- 
mainders after or expectant on a quasi estate 
tail may be limited. For this species of estate 
admits of limitations by way of strict settlement; 
as to one for life, remainder to another, as quasi 
tenant in tail, with limitations over. 

Unless there be ah alienation by the quasi 
tenant in tail, there will" be a devolution, or 
quasi descent, to his heirs, heirs of th6 body y 
or heirs male, or heirs female of the body, 
according to the form o£* the gift. Jl "' 

And on failure of special heirs, when the gift" 
is to them, the limitations over may have effect 
in like maimer, as in the' regular o^deir and 
course of remainders, after Ari actual estate tail".-. 
See Fearnes Executory tfevifcey,' S8@j ; ~£b»? v. 
Burron, 3 P. Wil. S62;' floe Y. LMcm 9 tiTerm* 
Rep. 293 ; Cooper 178. '"*'" ,|,J, •" , 

3 persons entifl 
over, take' by way of remainder, &s special* 
occupants, as answering -i } tttecrifkioti df who- 
should take as' special 'Vcciup&rity fliirftig the 
continuance <jf tliel^Tpi- V life 1 bt 'lftes, or 
the copyhold grahtf T6r 'a ' life 'dr 'lives*; 'fdi^the 
doctrine extends to ^dp^liBlds fdr livik' ' 

As an estate for ftved b&Ariot trtfrfsgt'ess the 
rule against perD^^ities 9 } 'ri^'UibitaKioiV ' df an- 
estate for lives can*bfe tido 'refinotg and* void on 
that account; King W Cbftdii, b P. \¥N.6<)8 ; 
Low v. Burron, 3 P. Wil. 26£: • '- 

In Mogg v.' Mogg, 1 Merivale 654^ the Court, 

p ¥ 3 
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of King's Bench considered this point to be so 
clear that it did not admit of argument. 

1st. It is clear that a person who has an estate 
as quasi tenant for life, (DiUon v. Dillon, 1 Ball 
and Beatty 77 ; Low v. Butron, 3 P. Wil. 262.) 
or even a donee of a contingent interest by way 
of entail, cannot bar the limitations over. The 
former may convey his own estate ; and the 
latter may make a release, binding as against 
himself and his issue.. . 

2dly. If thene be a limitation to one and his 
heirs, and not to the. heif s of bis body, with a 
limitation over by way of ' executory devise, or 
shifting use* this liirttation over cannot, it 
should seem, be barred by the first taker. 

The donee of this estate, or owner for the 
time being, and being quasi tenant in tail of a 
vested estate , may in any case, and under any. 
circumstances, whether be be tenant in posses- 
sion, reversion or remainder, convey so as to 
disappoint his issue the quasi heirs in tail. 

He may surrender the lease (Low v. Burron* 
3 P. Wil. 362 ; Baker v. Bayhy, 2 Vera. 225 ;, 
Doe v k Lwtton, or Blake v. Blake, CoxV 
Rep. 266 ; Cooper 178 ; 6 Tew* Rep. 293,). 
convey by lease and 1 release, or other proper 
mode of grant, or by fine sur concessit ; but a 
fine is necessary oiriy on account of coverture ; 
(per lord K eny<m y € Term Rep. 299;) and it ha» 
not any other effect than an act inter vivo* 
(per lord Hardwicke) ; or he may bind the 
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issue by contract to sell, or article to settle ; 
{JVasteneys v. Chappell, 1 Bro. Pari. Cas. 457 ;) 
or it should seem by will. 

At first it was supposed that these limitations 
over by way of remainder could not be barred ; 
Low v. Burron, 3 P. Wil. 362 ; but in duke of 
Grafton v. Hanmer, 8 P. Wil. 266, it was de- 
cided that the quasi remainders may be barred 
by the person who was the quasi tenant in tail 
in possession, though the legal estate was in 
trustees, and though the quasi tenant in tail was 
a feme covert ; the alienation having been by 
her and her husband by fine star concesserunt. 
And in Doe v. Lwcton, 6 Term. Rep- 299, lord 
Kenyon observed, "I am rather inclined to 
think that the fiust taker may bar the remainders 
over by his will alone. He may certainly do 
so by any conveyance in his life-time, by 
livery of seisin, covenant to stand seised to 
uses, bargain and aafc,> &c« 

It was in equity, and on account of the 
doctrine of tenant right attaching on leases 
obtained under renewals, >that the power of 
barring the limitations* over was allowed to the 
quasi tenant in tail. 

This right of alienation is sometimes supposed 
to exist in analogy to the right of alienation 
under gifts of conditional feesk 
, But the analogy Mis, inasmuch as>« the right 
of alienation does not in any manner depend 
on the birth of issue. 

p f 4 
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Thus it is clear that these limitations over* 
may be. barred by the alienation of. quasi tenant 
in tail, when he has the quail estate tail as the 
first or immediate estate ; or he has the con- 
currence of the tenant of the prior life estate, 
Forster v.Forster, 2 Atk.259 ; though such prior 
life interest be clothed with a trust, Orbrey 
v. Bury, . 1 Ball and Beatty 53 ; and he may • 
J^^^^zbar by surrender or conveyance, (lord Kenyan 
\£?J%^> * in Doe v. Linton, 6 Term. Rep. 292;) and it 
^Jffv^i^ should seem they, may „be bound by articles or 
^J%?7 XX* C0I > tract, and .even by wall.- ... 
l u^/rt /^f, Some of. these propositions ireat on opinion, 
^*^j^*2_<*W and nofi.Qn. decision* i ■ i. . / j 

^^T/^v- The effect of a mil in. particular ia doubtful. 
^£^+t Z Lord Renym , was, ,. as already . stated, of 

opinion, ,,thfrt a. will was • sufficient ; while in 
Dillon ^Dillon, 1 Baliiand Beatty 77, lord 
Manner& t . ruled , .that thdiwili\of^a .quasi tenant 
in tail, zphp <ft«d jmtho&t iisme^ did ,»ot bar the 
the liKutalipn&./orer ; &qd lprd 4 Redesdsle, in 
Campbell v < <$andy h I <$chole#aad Lefroy 295* 
questioned the power of alienation by will. 

And though the quasi tenant in tail may bar 
his heirs or issue, evep though ,he ha^ an estate 
in remainder, or reversion expectant on the 
estate of ^ prior teowt' fQr .life, yet it is not 
decided that he £an, , unless he be the first 
taker, or a quasi tenant in tail in possession, 
or obtains the concurrence of the owner of the 
prior life interest, bar the .limitation over by 
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way of remainder or reversion. A trust by 
tqiy of chattel interest is not an impediment ; 
Blake v. Luxton, Cooper 178. 
1 The judicial opinions, however, are in favor 
of his power of alienation to the exclusion of 
those in remainder, &c. Doe v. Lttxton, 6 Term , 
Rep. 292. 

But if the author of this quasi entail should 
retain the reversion of an estate for lives, by 
creating a partial; interest ; by grant of that in- 
terest only ; as J in the base* of a gift by a tenant 
for life to another, and the heirs' of his body, 
without any further disposition; it is, oil prin- 
ciple, questionable whether this revtetfsion could 
be defeated by the quad tenant in teiL 

On principle y it should i&enrthdt'his interest 1 
could not be aflfettted by any acft of his' tinder * 
tenant ; for » *hai i# ■ thb * sltdatibtt nr which this : 
tenant of the« qmtH**M&l %dukl - fctand? The 
equitable quasi tenattfciri^ fwil ' hai tbe'lfke power 
of alieimtiori * aA'»the *qtlasi tettant b ih tail of a 
legal estate,! 'Bkke vl Blhke, fikfcheq. 1786; 
3 Cox's P. Win* 10; ii.1; ftnd I'CbxVRep. 
266, CoopefaTO. 1 "' $ ^ ' ! ' 

Limitations of "frtehbld' leases, "&ft. are by 
analogy witfrittr the* influence of 'tfefe- rule in 
Shelley's case; orpbrife' Sterne, 6 Ve*. juh. 156 ; 
Forster v. Forsttr; 2 At L- 256 ;' and Dillon v. 
Dillon, 1 Ball and Beaity 77. v 

And limitations, which in reference to an 
estate of inheritance, would create an estate 
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tail, would give a corresponding interest in a 
freehold or copyhold for lives, so as to confer 
a corresponding power of alienation, ibid. 

But all the interest held under a freehold 
lease for lives may pass without any words of 
gift to the heirs, Windham v. Jekyl, 2 Ves. sen. 
681 ; and therefore, no words of limitation are 
of absolute necessity in the transfer of an estate 
under a lease for lives. 

- And it should seem that contingent re- 
mainders of a legal estate under a lease for 
lives, are, like other contingent remainders, 
liable to destruction. 

For all the purposes of tenure, and alienation, 
and the right of voting at elections for knights 
of the shire, leases for lives at reserved rents, 
are considered as leases conferring a title to the 
freehold ; and by the common law no recovery 
could be suffered of a particular farm so in 
lease, without the concurrence of the person 
in whom the freehold was vested under the 
lease. 

But in this particular, the common law is 
altered by the statute of 14 Geo. II. c. 20. 

Eveir at the common law, in the case of 
a manor 9 and a lease of part of the demesnes 
of the manor for lives, a recovery suffered of 
the manor would have been good, so as to bar 
the estate tail in the demesnes, as well as the 
other parts of the manor, notwithstanding the 
demesnes were in lease,, and the lessee, or the 
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person having his estate, did not join in making 
a tenant to the writ of entry ; Johnson v. Earl 
of Derby, Pigot on Recoveries 201. 

This case depends on its particular circuto+t 
stances! The manor is an entire thing, con*-' 
sisting of the demesnes and services. The 
reversion expectant cm the lease remained 
parcel of the manor, and passed inclusively, by 
the recovery suffered of the manor. 

The statute in question, after reciting that 
several leases bad been 'theretofore, and were 
thereafter, likely to be made of honors, castles, 
manors, lands, tenements, and hereditament*, 
for one or moft life or lives, under particular 
rents thereby reserved and to be reserved; 
and that procuring surrenders of such freehold ; 
leases, or the tenants thereof to join in order 
to make tenants to the writs bf entry or othfeir 
writs, for suffering common recoveries, fre- 
quently occasioned great trouble, difficulty and 
expense to tenants in tail; and the same could 
not, in many cases, be obtained by reason of 
the uncertainty in whom the legal estate of' 
freehold under such leases were vested; and 
also by reason of the disabilities and incapa- 
bilities of such lessees, or persons claiming under 
them, by means whereof purchasers and family 
settlements were often delayed, and might be 
in great danger of being defeated, if some 
proper remedy were not provided. 

The act enacts, for remedy thereof, " That all 
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common recoveries, suffered or to be suffered 
in his Majesty's court of Common Pleas at 
Westminster, or in any other court of Record, 
in the Principality of Wales, or in any of the 
counties palatine, or in any other court having . 
jurisdiction of the same, of any honors, castles, 
manors, lands, tenements, or hereditaments, 
without any surrender or surrenders of such 
lease or leases, or without the concurrence, or . 
any conveyanoe or assurance, from such lessee 
or lessees, or other person or persons, claiming 
under such lessee or lessees, in order to make 
good tenants to the writs of entry or other 
writs, whereupon such recoveries had been or 
should be had or suffered, should be as valid . 
and effectual in law, to all intents and purposes 
whatsoever, as if such lessee or lessees, or any 
other person or persons claiming under him r 
her, or them, had conveyed, or joined in con- 
veying, or should convey, or join in conveying,, 
a good estate of, freehold to such person or , 
persons as had been or should become tenant 
or tenants to such writs of entry or other writs, 
whereupon , such common recoveries had been 
or should be suffered. 

And it is provided, that nothing in that act 
contained should extend or be construed to 
extend to make any common recoveries valid 
and effectual in law, unless the person or persons 
entitled to the first estate for life, or other 
greater .estate (in case there be jio such estate 
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•for life in being) in reversion or remainder 
next after the expiration of such leases, had by 
some lawful act or means, conveyed or assured, 
or joined in conveying or assuring, or should by 
some lawful act or means convey or assure, or 
join in conveying or assuring, an estate for life, 
at the least, to such person or persons as had 
been or should become tenant or tenants to 
the writs of entry, or other writs, whereupon 
such common recoveries had! been or should 
be suffered. ' ' " '■ 

Sometimes, to support a title under a common 
recovery, it is necessary to consider whether 
a surrender by tenant for life 'may not be 
presumed. 

Such presumption must be grounded on some 
1act, as possession in the person having the 
remainder or reversion, &c. and enjoyment 
■without any claim, Sec. t Vol." of Practice of 
Conveyancing, 81; for if the possession can be 
•explained *as held under a defective deed, the 
possession is accounted for, and the presumption 
rebutted. 

Particular circumstances may justify a jury 
to form the presumption, and draw the con- 
clusion, that "a surrender has *been made. 
* But a conveyancer, in advising on a title on 
behalf of a purchaser or mortgagee, cannot, 
except in very particular circumstances, such as 
possession for sixty or seventy years under the 
recovery, safely presume that a surrender was 
made. . ' 
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Care must be taken in all cases which con- 
cern the operation of recoveries, titles by 
curtesy, dower, &c. descents, &c. not to con- 
found estates for life with estates for years 
determinable on a life. v 

Estates of the former description are of 
freehold interest. Those of the latter descrip- 
tion are strictly leasehold, and chatteKreal 
property, Dormer v. Parkhurst, 3Atk. 135; 
Willes's Rep. 327. 

Estates for life may be encumbered by 

judgment, in like manner as estates in fee- 

simple, with the difference only which arises 

from the extent and duration of the several 

estates. 

Uses may also be declared on an assignment 
of lands, or other real property held for a life 
or lives. 

Annuities by way of rent-charge are fre- 
quently granted to a person and his heirs for a 
life or lives, instead of being granted for years, 
determinable with the decease of a person, or 
the decease of the survivor of several persons. 

When such annuity is derived out of, and 
depends on a freehold interest, the annuity will, 
on intestacy, be transmissible, and belong to 
heir*, and not to executors or administrators: 
at least such is the opinion, entertained on 
mature deliberation. But every annuity granted 
out of a chattel interest will be a chattel interest? 
although it be limited to the grantee and his 
heirs for a life or lives. 



UNDER TENANTS FN TAJL AFTER, &C. 447 

An interest which in its nature is a . chattel 
real cannot be rendered transmissible to heirs, 
Litt. % 740. 

An estate in special tail may resolve itself, 
by failure of the issue inheritable to the entail, 
into an estate, which, in point of duration, will 
be merely for life. This estate is termed an 
estate tail, after possibility of issue extinct. 

For all the purposes of alienation, title, and 
forfeiture, it is merely an estate for life. There 
are qualities which it retains, of an estate of in- 
heritance, 1 Inst. 27 b : and a common recovery 
duly suffered before the failure of issue, Would 
enlarge the estate into a fee-simple; and the 
estate thus enlarged, and its qualities altered, 
would not be abridged in consequence of a 
subsequent failure of issue. 

As connected with estates for life, it may be 
observed, that women seised in special tail ex 
provisione viri, are, for some purposes, considered, 
with reference to their power of alienation, as 
tenants for life. They cannot bar the entail 
without the concurrence of the issue, or the 
person in reversion or remainder. 

This subject is examined in the first volume 
of the Practice of Conveyancing, p. 20. 

The restraint is confined to those cases in 
which the gift is by the husband, or some of his 
ancestors ; or is by the provision of the hus* 
band, or his ancestors. 

It does not extend to those cases in which 
the entail is created by the wife, or any of her 
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ancestors, or is given to her by any stranger; 
nor to any case in which the wife has a general 
estate tail, and the remainder is limited to a 
stranger. 

-' In Foster v. Pitfal, Cro. Eliz. 2, the wife 
had an estate in tail general, ex prvbisioni viri, 
with remainder to a stranger in fee ; and it was 
determined that this case was not within the 
statute. The case seems to have turned on the 
grounds that the remainder was limited to a 
stranger, and that the entail was general. 

And if husband and wife, be joint-tenants in 
fee, and create an estate tail, so as to bring 
the case within the statute, this entail will, as 
to one moiety (since each had the power of 
settling his or her moiety,) be considered as ex 
provisioni viri, but as to the other moiety, it 
will not. 

In the same case, on a question, whether an 
estate in fee was within the statute of 11 Hen. 
VII. c. 20, it was held by all the judges that it 
was not ; and even a woman seised in special tail 
may alien jointly with her husband the donor, or 
with the consent of the next heir in tail; or if 
none, the person next in reversion or remainder. 
Such consent of the issue in tail, or person next 
in reversion or remainder, must appear on 
record, or be enrolled ; and consequently they 
ought to be parties to the fine or recovery by 
which the entail is barred, or to a deed 
enrolled. ': » 

Thte language of the statute is, " Provided 
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also, that this act extend not to any such 
recovery or discontinuance to he had, where 
" the heirs next inheritable to the said woman, 
" or he or they that next after the death of 
" the same woman, should have estates of m- 
" heritance in the same manors, &c. be assent- 
*' ing or agreeable to the sard recoveries, where 
4 * the same assent or agreement is of record 

" or enrolled/' 

» 

. Tenant in Tail after Possibility of Issue '• 

extinct. 

s 

For all the purposes of alienation tenant 
in tail, after possibility of issue extinct, , is 
considered only as tenant for. life. ' , 

In Lynch v. Spencer, Cro. Eliz. 513, the 
tenant in tail, whose issue had in her life-time 
levied a fine with proclamations, and thus taken 
from the estate tail its descendible qualities, 
was, by some"accountable mistake, considered 
as tenant, after possibility of issue extinct. 

But in a case of this description, the tenant 
in tail retains the right of alienating the fee- 
simple by common recovery. See Beaumont's 
case, 9 Rep. 138 * and Baker and Willis, Cro, 
Car. 476. And on the principle established 
by Mr. Fearne's opinion, in his posthumous 
"works, p. 442, it should seem that a common 
recovery suffered by the heir in tail, after 
the death of the ancestor, would bar any rever- 
siona or remainders expectant on the estate 
tail. 

G G 
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la Sir George Brawn* case, 3 Rep. 50, the 
wife was tenant in tail, exprovisywe viri. The 
heir in tail having also the revgrpifti in fee, 
levied a .fine with proclamations, *nd the wife 
^etwards aUened so a* to commit a forfeiture 
under the statute of 11 Hen. VIL c* 20; and it 
,was held, that the riglit of entry for the for- 
feature was in the reversioner ; the conusee of 
the fine levied by the isssue in tail by virtu? of 
the reversion, and not of the entail ; for it was 
admitted th^ct the estate tail was harried by the 
fine, and that the issue, being by his fine 
disable^ to enter, the right of ,ei\try devolved 
on the perspn having the reversion under tljie 
heir In till, in ^jght of his r^vejcjiop. 

Tenets in tail of the gift of the cttmrif for 
services performed,, are, in respect of t^if 
,pow$r of alienation, while the tyy$r$pti is jg- 
taiwd by the crown, on the *am£ footing i$fk 
tenant^ for lif$, except that they, do nojt fotfafr 
by claiming the feey &c- 

Tlpp reversion of the cjrpifn gut$ it bf$pnd 
their power to devest the xema^i^^ 9f afeyqjv 
sipn, or the estate tail. 

S\o under several aots N of parha^nent, fp; 
instance, the acts rewarding the duke yf Mfflb 
borwgh, the duke of Wellington, lord Ctythaw* 
and also under settlements made by ftcts of pgfr 
liament of tjhe estate? of sqme noble %nil^$; t^f 
tenants in taji^r^, far the purptose^ o£aw^^r§hip, 
in the sape cQjjdjtipn w$b tenant? fyt, b&» 
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except so far as-theycmay hy. force of the acts 
have power* «f leasing and of jointuring. 
« ; And they are, in equity, when they pay oJ0T 
.fB&Qmb ranees treated as tenants for life, namely 
a# presumable encumbrancers, in the place of 
these creditors whose encumbrances they *have 
discharged, Countess of Shrewsbury v. Earl of 
Shrewsbury, 1 Ves. jun. 227- 

The points an alienation by tenant ibr life, 
which are collected iff & fofnie* p^^ <tf lW» w«*k, 
should be reconsidered in this place. 



END 01} *_9HJjl« X%1$ UR5T.. 
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